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Ans. As per section _Z(h) of the Indian Contract Act, 1872, an agreement
enforceable by law is a contract. Thus an agreement backed by enforceability
by law i.e. the intention to create legal relations, is regarded as a contract. An
agreement is the pre-requisite for the creation of a contract.

Every promise & every.set of promises forming consideration for each other
is an agreement. Thus when an offer made by a person is accepted by another,
an agreement is said to be created. However an agreement is a wider term
in comparison to contract. It includes even those agreements which are not
enforceable since they were not created with an intention of forming legal
relations, such as domestic, political or social agreements: '

Thus agreement is the genus of which contract is the species & only those
agreements grow into contracts which create legal relations.

: e

. Section 10 provides “all agreements are con acts if they are made by the
free consent of parties competent to contract for a lawful consideration and
with a lawful object, and are not hereby expressly declared to be void”. '

Offer and acceptance d o
There must be a “lawful offer” and a “lawful acceptance” of the offer, thus

resulting in an agreement. ,
Intention to create legal relations R g

There must be an intention among the parties that the agreements should be
attended by legal consequences and create legal obligations. Agreements of a
social or domestic nature do not contemplate a contract. :

Lawful consideration

Consideration means “something in return”. An agreement is enforceable when
®ach of the parties to it gives something and gets something in return. The

11

;




ACT, 1872

i i i alsoconsist of
sideration. Butjtmay c :
‘iiraﬂgp not to do something. Consideration

et
UNIT 1 : INDIAN CONTRA

12

common form
a promise 0

ent of money isa
d lawful.

rhearance, an
valuable an

paym
an act, [0
must be real,

Capﬁldf}' of pﬂ.l'l[@ﬁ
o an agrec.

nt to contract; otherwise it cannot
is competent to contract who is

ment must be compete
¢) is not disqualified from

e f law. Every person
by a court of law. ¢ oy
:::} :E{Sur?:ge i}f majority, (b) of soun.d mind an

contracting by any law.

conse i i 1d enter into contract
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Lawful object : _
/ horised or

j h cement should be lawful. It shoulc! !:e_ autho
:a!::ct?:rjifs tgffi;t: _12:!51'; object of an agreement is unlawful if it is forbidden by

law oris fraudulent or is immoral or opposed to public policy.

Agreement not expressly declared void
The Indian Contract Act, 1872, has expressly decl ared cerlain agreements to be

not enforceable at law, e.g. agreements in restraint of marriage, agreements in
restraint of trade, wagering agrecments etc. The parties to the agreement should
ensure that their agreement do not fall in the category of these void agreements,

Free consent

Certainty -
The terms of the contract should be certain and definite and not vague. Section
29 states that “Agreements, the meaning of which is not certain or capable of

being made certain are void.”

Possibility of performance

Yet another essential feature of a valid contract is that it must be capable of
!:N-:rf ormance. Section 56 laysdown that “An agreement to do an act impossible in
itsellis void." If the actis impossible in itself, physically or legally, the agreement
cannot be enforced art law,

Writing and registration

A:ajmnﬁng 1o !.he Indian Contract Act, a contract may be oral or in writing. An

: ‘3‘?“.“‘39.1 is as much enf(_)rceable as a written contract, However, if there is

ﬂ]};r:w:is‘;m; inany law prcggnbmg that contracts should be in writ ing/registered
s this formality of writing and registration should be followed.

0.3 “The law of contracts § : ;
e acts is not the 9 3 ST A
whole law of obligations.” — Comm‘::?le law of agreements nor is it the
Ans, Obligaij . 5 - 1
with suclrmg;:;?zrgl?y.al?se ﬁ"?m_d'ffe"em sources. The law of contract deals only
gations which arise from agreements. Obligations which
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Void agreements & Void Confracts

(a) Vo shls sy

) Voidable & Void Contracts [June 2023, 5 Marks]

__(c) Void Agreements & llegal Agreements  [June 2023, 5 Marks)
Ans. (a)

: Void Contracts -
by law | A contract which ceases to be enforce-
able by law becomes void when it
' ceases to be enforceable
It is void right from the beginning|It becomes void subsequently. On ac-
te, ab im:n'o. since one or more of | count of change is law, ch:u-fgc in cir-
the essentials of a valid contract are|ecumstances or on an account of sub-
sequent impossibility of performance,
Restitution may be granted when the\

m R S
1. An agreement not enforceable
is said to be void.

missing.
3. No restitution of benefits is allowed.
contract is discovered to be void or

becomes void.

tracts

{b) Void contracts ; i-r Idable

L. A contract which ceases 1o be|A contract which is enforceable by

enforceable by luw becomes void when | law at the option of one or more of

it ceases to be enforceable. the parties thereto, but not at the
option of the other or others. Thus
it is enforceable at the option of the
aggrieved party.

2. It is valid at the time of formation & |It mayv be voidable right from the
remains valid till an event takes place | beginning or voidable subsequently.
which results in the contract ceasing | It remains valid if the aggrieved party
to be enforceable. does not elect to avoid it within a

— reasonable time.
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i voidable right from the
T is caused by

i pscquent impossibility of mﬂdm unuﬁon.ﬁmntraﬂbmmes

ﬂmmﬂy on  account
of contract or failure to
the contract at the time fixed,

id & [[Igga] agret.me'lltﬂ i
ggregmenm t is narrower in sCOpe than a void agreement.
illegal agreemen void but all void agreements are not necessarily
Lﬂeyil'm : a,grf:::j:l with a minor is void, but not illegal.
Coﬂafaj;:.:mmm - When an agreement is ﬂ]ega] other agreements
b incidental or collateral to it are also tainted with illegality,
hﬁmemvanﬁl;am agreements collateral to a void agreement are not
e Rz.ml‘um{ In the case of illegal agreement, no right/remedy is available
to either party. Hence money paid under an illegal agreement cannot
be recovered. Under section 65 if an agreement is discovered to be void

compensation for it. % i .
d. Punishment: Incase of an illegal agreement the parties may be punished

there is no such punishment. ) : '

Ans. (a) Unenforceable Contract. An unenforceable contract is one, which
suffers from some technical defect. It is valid in itself, but is not capable of
bemgmfomn:[ in a court of law because of non-observance of some technical
formalities such as insufficiency of stamp, want of registration, attestation
etc. In some cases such contracts can be enforced if their technical defects are
ltn'tqwd, for example, the defect of under stamping can be removed by affixing
the right value of stamps. 3
z)m(::;hact Quasi gnm is a'contract in w]'}ICh there is nointention
g either party to make a contract but law imposes a contract upon

m;mu! by I‘nvmee::m glmmstam Here, law creates legal rights and
o i 1o rea. contract. For example; obligation of finder of
goods to return them or liability of person

any person who has received advantage/benefit must restore it or make

under the criminal law, in case of a void agreement (which is not illegal)

whom money is paid by mistake
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) In case © {, only one party e
f-.nd the other party-has pﬂfnrme.d his ﬂbiigatimhztgw P;l'fﬁrrzf h;s obligation
contract or before! If A buys :u railway ticket G B me of formation of
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Ans. Hint: No. Because itisa dor_nestic agreement [no intention to create legal
relations].

, a coolie in uniform carried Y's luggage from the ra s |
Ans. Hint: Yes [implied contract : implied offer & implied .
as manifestation of acceptance)]. . implied acceptance (silence

1.8 Arun has two cars - one of white colour and another of red colour.
He offers to sell one of the cars to Basu thinking that he is selling the car
which has white colour. Basu agrees to buy the car thinking that Arun

Saying they did not form any contract ¢
Ans. Hint: Implied contract - a contract that can be understood from the conduct

of the parties - Mr. W is bound to pay the fare for availing the transportation
services. d




id contract 5 created - the terms of contract should be certain
i) A valid co A :
i) No con } 5 created - !.ﬂlp(l )55' o pel'[O ce - Vol ab initio.

tract i ed - 1 ibility f rTnan d
. {.“I]is c:ea;:ad - domestic agreements are mere agreements and
(iff) No contra !

{ contracts. ygrecments and not
::} No contract is created - political agreements are mere agre
L : : :

~ doso. S
' (@) Obligation of finder of lost goods to return then
ntracts with B (owner of the factory) for the & : s
-m :f‘:igm; but before the supply is effected, the fire in the
" factory and everything was destroyed: ... [RTP May 2020]
Ans. Hint: (i) Implied contract. The contract.can be inferred from the conduct
of the parties. _ '
(if) Quasi contract. In case of quasi contracts, without the existence C.'f an
agreement, the law imposes”obligations on parties, similar to those arising
under contracts. 2 4
(1ii) Void contract. A contract which is valid at the time of formation, but
becomes void or ceases to be enforceable subsequently, due to change in law
or change in circumstances.

rw) Abought goods from Bin 2015, But no payment was made till 2019.
| (iid) G give tuitions to H, a pre-engineering students, from the
-3 H in consideration promises to pay G 5,000 per
— s - - [RTPMay 2021]
Ans. Hint : (/) Voidable right from the beginning. Contracts created by coercion

are voidable rj inni
g theia e right fmn.'l the beginning. The contract is voidable at the option of

irs

updfiths
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Would your answer differ if the said party had been a “Contributory 2023
‘New Year celebration Party” organized by Radha? .
_ R £ o [June 2023, 4 Marks]
Ans. According to the provisions of the Indian Contract Act, 1872, all aéree—
ments are not contracts. Domestic, social & political agreements are not con-

.tracts as they are not backed by the intention to create legal relations and hence

are not enforceable by law.
In the given case, Radha invited her friends to her birthday party, in a hotel,

[for which she deposited non-refundable security, but few of her friends did not

turn up for the party and she wishes to sue them.

Applying the above stated provisions it is evident that the given case is of a
sacial agreement which was made without the intention of creating legal rela-
tions and as merely an agreement and not a contract. Thus Radha cannot sue
her friends for the loss, resulting from their not attending her birthday party,
despite having accepted the invitation.

The answer would still remain the same if the party had been a contributory
New Year celebration party, since it would still remain a social agreement not
intended to be made with the intent of creating legal relations and would not
be enforceable by law.
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;me QUESTIONS: . .

0.1 What is an offer? List the essentials of a valid offer. [RTP Nov. 2019]

Ans. Section 2(a) of the Indian Contract Act defines a proposal as:

“When one person signifies to another his willingness to do or to abstain from
doing anything, with a view to obtaining the assent of that other to such act or
abstinence he is said to make a proposal”. ‘ ;

The person who makes the offer is called the ‘offeror’ or promisor’ and the
person to whom the offer is made is called the ‘offeree’ or promisee’

1. An offer may be express or implied.

2. An offer may be specific or general.

3. An offer must be made with a view to create legal relationship.

4. Offer must be distinguished from an invitation to offer.

5. An offer must be communicated to the offeree. 5
6. The terms of offer must be certain & may include an act or an abstinence
7. An offer may be conditional and all special terms & conditions must be

‘communicated along with the offer. .

8. An offer must not be “negative” in terms. An offer should not contain a term
the non-compliance of which would amount fo acceptance.

9. An intention to make an offér in the furure does not result in an offer.

nce. ¥ s of a valid acceptance?

S e R Ul L __ [¥an. 2021, 7 Marks]
Ans. Section 2(b) states that "A proposal when accepted becomes a promise”
and defines “acceptance’ as “When the person to whom the proposal is made
signifies his assent lh’:rttod::pmposa] is said to be accepted.”

1. Acceptance rmust be absolute and ungualified.

3. ;Waumy&mmaibr.uwds. spoken or written or may be given
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4, Acceplance must be expresseq 1, "
[
is prescribed then in $0me usial gy Prescribed mgiiner o when Hothing
8. Acceptance must be commpumjcq easonable mappey,

iy be given wtr&f:i?;f:::;:mn ;
apses and or is B e time and before the offer
7. Acceptance must succeed the offer,
8. Rejected offers can be accepreq Only, if renewed
9, Generally acceptance eannoy be Presumed ﬂ-:n; silence

QI #. gem-ofmthﬁ_bf_mnﬁnummmmc«nm
Act, 1872 : J [Nov. 2018, 5 Marks]
Ans. As per the provisions of the Indian

G ]
{he modes of revocation of an offer - oniract Act, 1872, the following are

(i) By notice: An offer may be revok
offeree by the offeror before the
pleted as against him, F

(it) By Lapse af time: A proposal stands revoked by
scribed for its acceplance if communication of ac

(iii) Byfailuretofulfilcondition precedent: Sometim
cen.aj_n conditions, such as executing a certain document or depositing
certain sum 9f money (earnest money), which are required to be com-
plied with prior to acceptance. If the acceptor fails to fulfil the conditions
precedent to acceptance, the offer is treated as revoked,

(iv) By death or insanity of offeror: An offer stands revoked if the offeror
dies or becomes of unsound mind before acceptance and the fact of his
death or insanity comes to the knowledge of the offeree.

(v) By counter offer: When acceptance is given by the offeree on terms &
conditions different from the driginal offer then the offer stands revoked.

(vi) By death or insanity of the offeree: If the offer is specific the offer stands
revoked when the offeree dies or becomes of unsound mind, before the
acceptance of the offer.

(vii) By destruction of subject matter: When the subject matter of offer is
destroyed prior to acceptance, then the offer stands revoked.

(viii) By change in law: When the offer becomes impossible due to change in
law prior to acceptance, thereby making it unlawful then the offer stands
revoked.

(ix) By non-acceptance of the offer as per the prescribed mode: When the
offeree sends acceptance in a mode other than the mode prescribed by
offeror, the offer may be treated as revoked.

ed by communication of notice to the
Communication of acceptance is com-

the lapse of time pre-
ceptance is not made.
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rsons make identical offers to each other,
b mpzma’s offer; then such offers are known as
dependent & identical and do not constitute a
to any one of them. " :

Ans. (@) Cross Offer:
without having knowledge of
cross offers. These offers are in

contract until acceptance is given : 3
is accepted on terms or conditions different than

Counter + When offer r
g:gs: set augffr the original offer then it amounts to counter offer. A counter
offer results in rejection of the original offer and creation of a new offer. Once
a counter offer is made by the original offeree, he cannot s_ubsquently accept
the original offer, since the original offer stands revoked. Tt is only if acceptance

is given to the new offer that a contract shall be created.

(c) Invitation to offer or invitation to treat: It means supply of information

so that the negotiations can start and the other person can be moved to make

an offer. It is an indication that the inviter is willing to enter into negotiations
but is not yet prepared to be bound. A response to invitation to treat does not
lead to an agreement. In fact it generates an _olfer.

An invitation to offer is a statement made by a person with a view to elicit

response and negotiate a deal, without expressing final willingness to contract.

An invitation to offer, when responded generates an offer.
The following are few examples of Invitation to make an offer:
+ Catalogue of goods is not offer; but only an invitation for offer:
¢ Display of goods with price tags in 4 self:service shop is merely an invi-

tation to offer: ;
# A tender notice does not amount to an offer; it is merely an invitation to
contractors for making offers. : V. i

® A prospectus issued by a company to purchase its shares or debentures
is an invitation to offer, R . :
: ¢ A menu card in a hotel is an invitation to offer, etc.
:1_ :les an offeris an expression of final willingness to do or not to-do something,
o ?n;e:tm obtain assent of the other person. Whereas invitation to an offer
es broad terms for negotiating business and while an offer-results

in generation of acceptance in its Sy
generation of offers in jts ponse, an invitation to an offer results in
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(i7) Similarly, where the previous dealings show thas . i .
. : t offeree
offeror a reason to believe that the silence of the offeree w::sag:nv::jft::-

tation of his acceptance and the offeror und
g erstand i i
be regarded as acceptance of the offen ; s s0, then silence will

Ans. The communication of
knowledge of the offeree, .

The communication of acceptance completes at different times for the offeror
& the offeree, as under:

offer completes when the offer comes to the

(i) As against the offeror: The communication of acceptance completes as
against the offéror, when the letter of acceptance is put into a course of
transmission by the offeree to the, offeror, so as to be beyond the reach
& power of the offeree. After such communication, the offeror is bound
by the acceptance.

(#i) As against the offeree: The communication of acceptance is complete as
against the offeree. When it comes to the knowledge of the offeror. After
such communication, the offeror has a right to bind the offeree by his
acceptance.

0.7 A shopkeeper exhibits an article in his shop window with a price tag
attached to it. A customer offers to buy the article for the same price. Is
the shopkeeper hound to part with the article receiving the price offered
by the enstomer?7 | st aEE o i i

Ans, Hint: No, there is no sale because the display of the article at the shop
window is only an invitation to offer and not an offer [invitation to an offer does
not result in generation of acceptance, instead gives rise to an offer]. :
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This ticket is issued subj esiregulationsiconditions contained in
o blgm‘:?{hﬂ::ﬂnui}s'. Comment on whether he is bound
the carrent timeta :
. he has read them or not [if
by i S:Jw - nditio alongwith the offer, then the
special terms ang <o
;ap;::c shall be binding on offerce]

o the communication will be complete in the following

bound by them whether
el ns are communicated

0.9 State whe
CASESI—
(i) Dproposes, by aletter,
(i) Eaccepts D's proposal.
(i) D revokes his proposal by a telegram.
(év) E revokes his by telegram
Ans. Hint:—~
(f) When E receives the lerter : ) ) ]
(ii) Against D, where E posts letter; Against E, when the letter is received by
D
(iéi) Against D, when he sends the telegram; Against D, when he received the
telegram _
(fv) Against E, when he sends the telegram; Against D, when he receives the
telegram.

{0 sell his printing machine to E for ¥ 50,000.

Q.10 “Good Girl” Soap Co. advertised that it would give a reward of
? 1,000 who developed skin disease after using, “Good Girl” soap of the -
company for a certain period according to the printed directions, Miss
Rakhi purchased the advertised “Good Girl” and developed skin disease in

spite of using this soap according to the printed instructions. She claimed
reward of 2 1,000. The company refused the reward on the ground that
offer was not made to her and that in any case she had not communicated
her acceptance of the offer. Decide whether Miss Rakhi can claim the
reward or not. Refer the relevant case law, if any. ;

Ans. Hint: Miss Rakhi can clai

in the form of a general offer

m the reward, since the advertisement here is
[Carlill v. Carbolic Smoke Ball Co.]

'(:'I“! :]anmwnm;gmposedtnullﬁjshomtohn,amﬁmn. Ramanathan
o r: m:ng _lg;_r post, Next day, Ramanathan sends a telegram
iapoge rmu. Examine the validity of the acceptance in

(i) The telegram of : I
i 0 rteh\!:il::tjon of acceptance was received by

M@m\
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3 telegram of rev tion
(i) i 2 and letterufm,mm ol eecbed
Ans. Hint: (i) Revocation is valid ang there
pefore the letter ol"a-cceptancc.
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IS no contract as it has reached

_‘ socation is valid and there js i
i) Revoc 1 no comtract if i
fclcgram about revocation first and reads iy, PSR

Revocation is not valid and the contract is formed -

if jami 3
it of acceptancefirst andireads ji. Ramaswami opens the

0.12 Ashop-keeper displayed a pair of dress in the show-room and a price

‘tag of T 2,000 was attached to the dress, Ms. Lovely, looked d
.t;‘;hed to the cash counter. Then she ag] e e

ked the shop-keeper to receive the
payment and pack up tl_le dress. The shop-keeper refum to hand-over
the dress to Ms, Lovely in consideration of the price stated in the price

tag attached to the dress. Ms. Lovely seeks your advice whether she can
sue the shop-keeper for the above cause under the Indian Contract Act,
1872. ; [Nov. 18, 3 Marks]
Ans. An offer must be distinguished from an invitation to make an offer. An offer
is the final expression of willingness by the offeror to be bound by the offer if the
offeree chooses to accept it. On the other hand an invitation to make an offer
is made with the intention to negotiate business on the terms specified broadly
in the invitation, with any person who comes forward with an offer. Thus the
offer is made with the intention of procuring acceptance whereas invitation to
make an offer is made to procure offers. The acceptance of an invitation to an
offer does not result in the formation of contract and only an offer emerges in
the process of negotiation. A price tag attached to an article displayed for sale
does not constitute an offer. It is merely an invitation to offer,

In the given case the dress displayed in the show-room with the price-tag:
constitutes an invitation to make an offer. The act of Ms. Lovely of picking up the
dress and producing at cash counter for payment at the price mentioned in the
price tag amounts to an offer. The shop-keeper is not bound to accept the offer.

Thus the shopkeeper is not bound tosell the dress as no contract exists between
to sell the dress as no contract exists between Ms. Lovely and the shop-keeper
and hence she cannot sue the shop-keeper.

Q.13 Shambhu Dayal started “Self service” system in his shop. Smt.
Prakash entered the shop, took a basket and after L3 of ]]:Bl’
choice into the basket reached the cashier for payment: .,a;lh:;:
refuses to accept the price. Can Shambhu Dayal be mn.:lpellad to se! i e
said articles to Smt. Prakash? Decide as per the provisions of the Indian
Contract Act, 1872. [MTP May 2019, MTF July 2021]
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24 : 'n is in the form of an
h is in a self service shop gy
Ans. Hint: The dzspla,v_of of o:dl: & prod ucing them for g:y;r::: p :Jy Whe;;
invitation to offfer; selection uﬁmmﬂ to purchase the gmglj Iods puly whe
bsga: Dﬁe:hw ﬂ"::heingoﬂ and agrees o § .
the cashier accepts the pri l
Prakash les to
"""“;m Shambhu’ be compelled 1o sell the artic
cannot ; !
” ‘::e he mhrt;z{:ij her offer to buy the said articles & therefore
nsf:onu-xt is created between them.

e e
e

Ans. Hint: A quotation price is merely an inﬂgﬁon_toanqﬁ'er: thus K{;ast imerc;kr
replied to H's query by sending a price quotation. Agrecing toor 3'~L epting E 'ci
price quotation does not amount to acceptance. Thus no contract is create
between H & K and K is net bound to sell Bumper Hall Penn.

be liable In the event of loss, injury or delay to the pass

Inggage. X did not see the back of the ticket and there was ruction
jonthe face of the ticket to see the back for the terms & conditions. Puring
journey X's luggage is lost due to negligence of the staif on board. X

aims loss from the shipping company which denies its liability on the
" [grounds that the company has expressly excluded its liability at the time
offormation of contract comment whether the shipping company’s stand
tenable in the context of provisions of the Indian Contract Act, 1872,
Ans. Essentials of a valid offer; the special terms & conditions must also be
communicated alongwith the offer so as to bind the offeree. If the special
terms & conditions are not communicated the same shall not be binding
on the offeree. Further the party prescribing such special terms must make

reasonable efforts to bring such special terms to the kn
: y owledge of the other
party at the time of formation of contract. e

siﬂpl;:ﬂﬂgﬂ;s case X shall be enti:led" to compensation for his loss from the '
its labilty snce dhepe rny . SPecial term exempting the company from
: €Te Was no indication on the face of the ticket to draw X's

el 5 special terms printed on the back of the ticket. The company
e make communicate the specialitérms at the

= ; uence of which X j
term and company’s contention is not tenable, et Xienct bound Sach
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 silence, generally, does not.amoynt t .
:{lfl:r cannot be implied from the silence ofo gl
el poud o th_e nffnler unless the offeree
that his silence m_;pl:cs acceptance,
ﬁmher under the provisions of the Indian
b regarded as inv; d iF_it binds the other
rerms, the non-compliance of which may be

€ acceptance to an
the offeree or his failure to answer

has by his previous conduct indicated

Contract Act, 1872, an offer shall
party to reply or if it contains any
assumed to amount to acceptance.
Thus the offer is invalid & As proposition is incorrect & B's silence would not
amount to acceptance. o

IFB communicates acceptance after 1 week

g s then also no contract shall be
created since the offer is invalid. :

Q.17 B sent a draft agreement relatinig to supply of coal and coke o
Manager of a'm‘?'?‘yc‘?mpm}’_fﬂf.hisﬂcctp‘l.mwe. The Manager wrote
‘approved” on the same and put the draft in his table drawer, intending

© tosentit to the company’s solicitors for a formal contract to be drawn up.

By oversight, the draft agreement remained in the drawer. Comment on
the validity of the contract in the light of the Indian Contract Act, 1872.,

Ans. A contract is created the moment an offer, made with the intention of
creatinglegal relations, is accepted. However acceptance to be valid and binding
must be communicated. Thus efforts must be made to bring the acceptance
into the knowledge of the offeror, i.e. acceptance must be put into a course of
transmission to the offeror by offeree.

In case of written communication mefely writing the word ‘accépted’ or
‘approved’ on a draft agreement would not amount to acceptance for the purpose
of ereation of contract unless efforts are taken to bring such accéptance into

" knowledge of the offeror.

Thus in the given case ng contract comes into existence even when the
manager writes ‘approved’ on the draft agreement since no steps were taken
to communicate the same.

Q.18 Mr. B makes a proposal to Mr. S by post to sell his house for T 10
lakhs and posted the letter on 10th April 2020 and the letter reaches to Mr.
S on 12th April 2020. He reads the letter on 13th April 2020. Mr. § sends
his letter of acceptance on 16th April 2020 and the letter reac!:;es ﬁBI
©on 20th April 2020. On 17th April Mr. 8 changed his rnindh:nnse lgt;
telegram withdrawing his acceptance. Telegram reaches to r,t lt;; :
April 2020. Examine with reference to the Indian Contract Act, 1872 ==
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CH.2 : OFFER &
ACCE
PTANCE 27

. INDIAN CONTRACT ACT. 1872 |
UNIT I __ . ,mu-m”“ thqtmmlionismehy
: gnd 8 telegram is more likely to be reaq b:f::::;:'“m of communication
the given case both etier of acceptance.
,an:h“:liﬂnf B :‘:'“h“- held *t:elhall ey Y ccand telegram of revocation,
« in revocation of acceptance for him as w&;ﬂead the telegram which will

letter : 1872, th
’ of the Indian Contract Act, s the
o to the offeree takes place

Ans. (i) According 1o the provisi from the offeror
mp;wpafmmmmm the offerce. In case of communication
when uwofﬂ':ﬂ:::; p letion of communication shall take place when
of offer by post, ved and read by the offeree.

b is reced
the letter of offer Is posted by Mr. B on 10th April, which is

of offer is
Inmegfmcm,lheklﬂip'ﬁmdi’md‘,}.hmm|3rJIJ’Aprl.l.

received by Mr. § on 12th L foft.
| the above provisi it is clear that the communication of offer
:::Sb;p;j ;‘d;‘ d;. Heror, com :Em on 13th April, ie. when it comes to the
knowledge of offeree - Mr. 5.
(if) According to the rules for completion of communication of offer an
acceptance under the Indian Contract Act, 1872, acceptance completes a1 !
different times for the offeror and the offerce. Acceptance completes as
against the offeror, the moment the letter of acceptance is put into a course of
transmission to the offeror by the offerce so as to be beyond the reach of the
offeree, Thus in case of acceptance by post. the liability of the offeror under
the contract is created the moment the letter of acceptance is posted by the
offeree and is out of his reach. i
Further acceptance completes as against the offeree when it comes io the
knowledge of the offeror. Thus in case of acceptance by post, the liability of
lhcqﬂmundcrdrmnwshaﬂbeauwdwhmtbemohmpunce is
received and read by the offeror. If the offeree desires to revoke his acceptance
validly, he must do so before his liability under the contract is created i.e.
before the acceptance comes to the knowledge of the offeror,
In the given case, Mr. S, the offeree sends his
. ! : 3 acceptance st 16t}
April which reaches Mr. B, the offeror, by 20th April. Howc\?rm el
:hekucraiamcm,nr.smdnnmcbytendj vt
revocation on 17th April . ng a telegram for
Thus applying the above stated provisions it i ik
of acceptance hsbanmdeb’w"::ddcm Ih.“ since the revocation
of acoeptance as against him, the s before the completion of communication
enforced. mmmldymﬁdm cannot

be

(iid) According 16 the provisions: Ind

dmthmof‘man‘:& Contract Act, 1872, in the event
; dmm’”m‘-‘bmsmcoffcror
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CH. 3: CAPACTTY
TO CONTRACT 29

] Minor's liability for necessaries - A mine: : !
et 6. necessaries supplied to him bug his mor.m ngl?:'cr;?or[.auy ool
; Sther person. ; Property e for payment to the
i uld incl ek ;
1~I|en:essar:;si‘m3 “Sfoon e:im: uc}e such items as food, clothing, accommoda-
| tion, €xp ucation, medical treatment, erc, and not items of
comfort or luxury, It wo!-lld depend on socio-cultural status of the minor.
7, Specific Pﬁrf?"““"w : Si 11€¢ an agreement by a minor is absolutely void,
the court will never direct ‘speci performance’ of such an agreement
by him. .
' 8. MinorPartner: Aminorbeing incompetent to contract cannot be apartner
e " ina partnership firm, but under section 30 of the Indian Partnership Act,
. he can be admitted to the ‘benefits of partnership’ by an agreement exe-
* cuted by his guardian on his behalf, with the consent of all the partners.
9. Minor Agen! : A minor can be an agent (Sec. 184). He shall bind the prin-
cipal by his acts E?lonc in the course of such an agency, but he cannot be
held personally liable for negligence or breach of duty, -
10; Minor and insolvency : A minor cannot be adjudicated an insolvent, as he
is incapable of contracting debts. Even for necessaries supplied to him,
he is not personally liable, only his property is liable (Sec. 68).
11. Minor as a shareholder : A minor can become a shareholder of Fully
paid of shares through transfer, if he applies for registration of transfer

 CAPACITY TO CONTRACT _

g
¥
i

CHArTE __

]

F o e AR =
Ans. The law regarding minor’s agreemenits may be summed up as‘under_ '
1. At agreement with a minor is void ab initio: An agreement with a minor |
is absolutely void and inoperative. : p
2. No restitution * Restitution means ‘Testoring’ (i.e. giving back) of some-

thing to its proper owner. A minor cannot be directed (o return benefit
| obtained under a.void agreement (because sections 64 & 65 which deal
I with restitution do not apply to a minor). However, according to the doc-
f trine of equitable restitution, the goods and property which are still in
| . possession of minor can be recovered from him, if so required with the

through his guardian. However, if a minor makes application for shares,
the company will refuse to allot him shares because being incompetent,
he will have no liability to pay the amounts due on the shares.

12, No liability of parents or guardians: The parents ot guardians of the mi-
nor are not liable for the contracts entered into by the minor. However,

| condition that it does not involve any personal liability of the minor,

il ' 3. Minor can be a beneficiary : The Court protects thé Tights of minors. :

[ Accordingly, any contract, which is of some benefit to the minor and un-.

Il der which he is required to bear no obligation, is valid. In other words, a

[ minor can be a beneficiary e.g., a payee, an endorsee or a promisee under
| a contract. Thus, money advanced by a minor ean be recovered by him
. by a suit because he can take benefit under a contract. .

4 }J}\f; ratification : A minor’s agreement being a nullity and void ab initio
anaj[;? negx;;::n;; ?f.::z_ey: offlaw. It cannot be ratified by the minor on
made valid by subseqy ::I gh f?:a :g Iia‘gw'efzmem void ab initio cannot be

5. The rule of estoppel does no

from pleading his minor; Lapply (o a minor :i.e., a minor is not estopped

in certain cases the parents or guardians of the minor may enter into
“ contracts on behalf of the minor for his benefit. In such cases the parents
or guardians shall be liable to the contracting party. .
13. Liability for torts: A minor is liable for a tort (civil wrong), provided the
tort is independent of a contract.

ISHORT QUESTIONS:

contract . G

In other words, where an e was of full age
' '“;‘ij ofage majority ang g;ﬁgyrfgﬁ;ﬁt:r?;ﬁduiﬂmly orotherwise that e . [May 2018, 2 Marks]
Wwith him, th erto enter into a contract = —— ‘ ; v Nt
Ans. (i) According to the provisi of the Indian Contract Act,

" minaﬂa’cﬁoﬂfounded !
estopped from setting up minority on the contract

28

1872, in the event of necessaries of life supplied to an incompetent person



UNIT 11 : INDIAN CONTRACT ACT, 1672

. ) is entitled to claim

rson, that other person .
oiadest dgmmhgwmpﬁlpfm?:s of the incompetent person, if a.;':y.
mmmm;::esuﬁﬁ of life are supplied by a person to a minor, then persop
Thus in case

same from the
imbursement for his expenses ol
providing the can mfmﬁoﬁhall not incur any pem_onal Ifapﬂny for

properties of the minor, ot be held personally liable.
the expenses, since he SO0 %0 ) lible for the necessarles supplied,
Further the estate of the minor s supplied by the person to the 1_'ninor should
provided the goods md-umm;as:mbly required to support hls.— standard of
be regarded as ‘necessaries f.e. in adequaté possession of the same,
living and the minor must not already be in adequ .P ;
i) A contract with an alien friend is valid subject to the law of our t]:uun_try_
}f:owver when an alien friend is declared as an alien enemy, due to declaration
of war between his country and Re ’ .
entering into contract with any national of Indi
declaration continues. y ) i i
Any contract with an alien enemy is not only void ab initio on account of the
incompetence of the contracting party, but it also treated as illegal.
Further any contract formed prior to declaration of war in respect of which
performance is still outstanding becomes void subsequently due to change in
circumstances. v ARt
(it) Foreign sovereigns and ambassadors : One has to be cautious while
entering into contracts with foreign sovereigns and ambassadors, because
whereas they can sue others to enforce the contracts, they cannot be sued in

30

a so long as the war or the

the Indian Courts, except in the following two cases : i

(a) Where they voluntarily submit themselves to the Court.

(8) Where the person intending to sue them obtains the approval of the

Central Government. .

Thus they are in privileged position and are ordinarily considered incompetent
to contract. o
(iv) Jaint-stock company and corporation inco; i

) rporated under a Special Act
]rr.;huc, RBJ, etc.J‘ : A company/Corporation is an artificial person created by
aw. It cannot enter into contracts outside the powers conferred u it by its
Memorandum of Associati isi i i it

m of A ation or by the provisions of jts special Act, as the case

may be. Again, being an artifi : =

: cial person (and not a nat i
epier into contracts of strictly personal nature eg maml':;i BT et

Act, for a valid
a ‘sound mind’

i Sound ming"s Secti 1 ; ¢

mind'as follows, “A person . .s;:} iz ofthe Contract Act defines the term ‘sound

0 be of sound ming for the purpose of making

dontract, it is necessary
What is g *

|
f
!

public of India, then he is disqualified from |

. ICASE STUDIES:
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CH.3: CAPACTTY T
(4] CDNTRACT 31

if,-at the time when he wakes : ;
contract, if @t ; <es it he is capaple nd nding 1
acon ing a rational judgment as 1o its effocrs brh b t‘;fr : :er"s:a ing it and
{ing to this Section, therefore, the > - {interest,

erson who under‘s_tands what he is doj
tfd:mfnt as to what he is about to do, js 1o
jsecﬁnn 12 further states that:—

Emerilng into the contract must
[.lg.and is able to form a rational
his Interest or not,

o “A person who is usually of unsound it ;
N pind, may make a contract when he is of « but occasionally of sound

’ ’ AU of sound mind,” Thus a patient in
a lunatic asylum, who is at intervals of sound mind, may ccmr:ct during
those intervals. .

“Though minor is not competent to contract nothing in the Contract
ot b s Al A .. [RIP May 2018]
Ans. According to the provisions of section 11 of the Indian Contract Act, 1872, a
miner is incompetent to contract and any contract made with a minor is void ab
initio. A minor can never be held personally liable for the contracts entered into
by him. Thus no person can enforce any contract against a minor and can nor

 claim any restoration of benefits or compensation against the minor. However

the courts, with an intention to protect the interest and the rights of the minor,
allow minors to enforce contracts where he is a party as a beneficiary and no
personal obligation is to be borne by him. Thus in respect of contracts where
the minor is entitled to benefits, rights and interest (without any subsisting legal
obligations), the énforcement of such contracts shall be permitted to the minor,
Therefore in cases where minor is a payee, endorsee or promise to a contract
or a negotiable instrument, he can seek its enforcement in the court of law.

{05 Ishaan, aged 16 years was studying in an engineering college. On
{1st March, 2016 he took a loan of ¥ 2 lakhs from Vishal for the payment
of his fees and agreed to pay by 30th May, 2017. Ishaan possesses
assets worth ¥ 15 lakhs. On due date, Ishaan fails to pay back the loan
to Vishal. Vishal now wants to recover the loan from Ishaan out of his
assets. Decide whether Vishal will succeed referring to the provisions

of the Indian Contract Act, 1872.

e : * [MTP May 2018]
Ans. Hint: Claim for necessaries of life supplied to a minor can bé made from

the properties of the minor if any; education expenses ainount to SIEENBAT oy
of life; Vishal can recover the amount of loan of 2 lakhs from the properties

of the minor Ishaan,




e

ability of

y . rsonal Ii

. Hint: Contracts Wi
;11":011 ruleof estoppel does noi2
in his defense. The mOMEAge £ %y
o right of action against the minor:

tapply against 2 min
i Bibi vs. Dharmo Das Ghose]

5 *mdhmﬂmm Emrre———

Hint: A minor cannot ratify the contracts madebyi!urn during 3 v
;:;nn"aclmadeduringminoﬁlyshaﬂbeWidab initio inspite of the subsequent
approval given on the attainment of majority; Mr. X cannot recover any sum
even on the second note since ratification is not pogs:hle.

S . h ambassador, deputed in New Delhi, contracts to but
ng('::;rﬂ:ilpeufnme worth 260,000 from Mr. M, a perfume dealer. Mr. M,
agrees to supply the same without taking any advance payment assuming
that he will be surely paid. After delivery of perfume, Mr. R, refuses to
pay. Advise Mt M about the remedies that can be sought by him under

the Indian Contract Act ? i

Ans. According to the provisions of the Indian Contract Act, 1872, forcign
sovereigns & Diplomats are expressly declared as disqualified by law to enter
inte contracts. Since they enjoy immunity & cannot be generally sued in Indian
Courts, they are ordinarily considered as incompetent to contract. They can be
sued only if they voluntarily submit themselves to the court or if the approval
of Central Government is obtained,

In the given case Mr. M, has entered into a contract with Mr. R, a French

ambassador and has supplied goods worth T 60,000 after which the diplomat

refuses td pay. .

; ;pply’ihg.ﬂle a_bove stated provisions, it is evident that Mr. M, cannot sue Mr.

% caorf::rr:f:]_dh]plomal as he iiaf disqualified by law & therefore incompetent
1. he contract is void ab initio & th i itution,

compenustion can bilan B 1. erefore neither restitution, nor

oan of 7 50,000 for his personal
A o PE purpos-
major and c;;ulﬁ;le not pay back the
wants a suit against X.
2 per the Indian Contract Act, 1872,

— [Dec. 2021; 3 Marks]

s Lhe
inor and he can plead minority
ed is void ab initio and the money lender hag

) b:r"l minor during minority cannot be ratified by hi

© Thus th

e

jpnd eold the owner that she is
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The contract is notvalid. &ccorﬂingr_o'l
1§72, any contract made with aminor j

33

he Provisions of the Indian Contract

s void ab initio & any contract made

M even on attaining majority.

an of T 50,000 & fails to pay the same
T Wants to sue 3

the given case, X, aminor, borrows a Ig

J N due date on attaining majority, The lende

e lender cannot sue X for the loan,

and even on attainment of maj
x

since the loan was borrowed during

rinority: ority the same cannot be ratified.

amounting ¥ 60,000 for purchasing a
mised ta pay back the outstanding
; “m 3?“@?;{3&2}_.}5}1‘1 told him that in
i : i € outstanding amount, her father Mr. Ram
will pay back on her behalf. After One year, when Srishti was asked to
Ipay the outstanding amount with interest she refused to pay the Amount
or and now he can't recover a single

She will be adult on Ist January, 2024, only after that agreement can be

. ratified. Explain by which of the following way Mr. Gupta will succeed
in recovering the outstanding amount with reference to the Indian

‘Contract Act, 1872. Bl .

. (i) By filing a case against Srishii, a minor for recovery of outstanding

. amount with interest? e

(#8) Bjr filing a case against Mr. Ram, father of Srishti for recovery of
- outstanding amount? : .

{ (iii) By filing a case against Srishti, a minor for recovery of outstanding
b amount after she attains maturity? {June 2022, 6 Marks]
Ans. (i) According to the provisions of the Indian Contract Act, 1872, an
agreement made with a minor is void ab initio and cannot be enforced.

Further a minor can never be held personally liable on any agreement entered
into by him. '

Thus, applying the above stated provisions to thé given case, it can be conclu-
ded that Mr. Gupta cannot file a suit against Srishti, 2 minor, for the recovery
of outstanding amount along with interest. .

(i) According to the provisions of the Indian Contract Act, 1872, the parents
(guardians) of a minor cannot be held liable for the agreements made by their
minor ward, Thus, the contracts/agreements entered into by'a minor cannot be
enforced against their parents by the third parties.

Thus, applying the above stated provisions to the given case, it can be concluded

;hat Mr. Ram, the father of Srishti, a minor cannot be held liable by Mr. Gupta

or the outstan ding amount.
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UNITI: INDIAN DONTRMM 1872 1872, an agreemen;
covisions ofthe 180185 CE0 it sl 83 90F Sy
(i) According to the i d“q’"ﬂs tl:f majority: One ai:-re'rhus a mmof: ¢
be ratified by bim e, 28 done only in resPect 9% :fjbel‘ﬂUﬁedS“th”e”uy i
i ions, it is evident that Srishti, 4

he above stated pl‘:‘“ms“’ jen aﬂeratwmna majority,

T}mﬁ:m "Pply:;':d far the outstanding

ince ratification 15 ot possible:

i ! i 20211, [NU\L.ZO]? q Matks]
m Section Z(d]l of the Cantract Aul define consideration as follows:—
. L ; (a) “When, a, the Q‘esme of the promisor,

‘" (b) the promisee or any other person,

(c) fras done or abstained from doing, or does or abstains from doing, or prom-
] ises to do or to abstain from doing, something,

" (d) such act or abstinence or promise is called a consideration for the pro-
mise. 3
1. Consideration must move at the desire of the promisor .
The act or abstinence must be done at the desire of the promisor. If it is

‘done at the instance of a third party or without the desire of the promisor,
it is no consideration,

' However, consideration need not be to thc benefit of the promisor.
Consideration may move from the promisee or any other person
Consideration may be supplied by the promisee or any other person.
3. Consideration may be an act or abstinence
A person may promise to do something or not to do something for a
promise. To do or not to do something in return is consideration.
4. Consideration may be past, present or future
. When the consideration of one party was given before the date of the
* promise, it is said to be past. Past consideration means the consideration
for a promise given by a party before the promise is made. Such a con-
sideration given by a party must be at the desire of the promisor.
Consideration which moves simultaneously with the promlse is called
present or executed consideration.
When the consideration is to move at a future date, it is called future or
executory consideration,

1

35




umu-.mnﬂm'm‘mﬂlm

: ing for the promisar, orcioue , b
: Fﬂ“““hﬁm to do. The following rw:o 1§ which the promisor was legally

omsiderath ¢ mot be adequate i
z : nndn::‘bc,dqﬁawﬂorwwlﬂm@pmlsc
¥ must b:mlordgmnevalueinﬂw eyes of law. It shoulg
be I :
bepbyncaﬂympossihleor' or illusory:
7 not, 5 must be Wutmuﬁbﬂlﬂwﬁll one. COnsidmIion

Consideration given . pposed to public poli . j

muﬁmtbeﬂlegﬂ,unmowlarﬂ ing obligation or duty. [

v ‘ - mething,
Consideration must not be :“P‘_B_em digo

b,},wwdo,msclwnso
= o

bligation is no consideration,

OR A
rule “No consideration no contrae}
OR. R
[ ; » Drisous [MTP May 2018]
.".Mo consideration No contract”. Discuss ! RTP Nov. 2019] |

: le is that an agreement without consideration is void,
mmihme :he.agms;emthon\ghmadewi!hautmn;:dgpatm; ?

valid and enforceable as per Indian Contract Act, 1872, :
I_m fw ey B  [Jan. 2021, 5 Marks]
f,- ; ; OR PP T, B
| “The general rule is that an agreement made without consideration is
\void.” State the exceptions of this general rule as per the Indian Contract
‘Act, 1872, - "' ' [June 2022, 7 Marks, Dec. 2022, 7 Marks]
Ans. The general rule is “an agreement made without consideration is void".
However, Sec. 25 also mentions some exceptions to the géneral rule. These
exceptions are given below:— | e
* 1, Agreement made on account of natural love and affection [Sec. 25(1)]
An agreement made without consideratioh is enforceable if it is-—
(r) made on account of natural love and affection,
!f!) between parties standing in a near relation o each other,
(iif) expressed in writing, and J
(#v) registered under the Jaw,

msust not be a w{ﬁchapﬂsonisa]readybound o
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ERATION 37

I situations are coy, i
T ; ered by this section:—
) Voluntary Se'“t“s‘ When there is 5 voluntary act by one party and there
isa subseql;len ProMise 10 pay compensation 1g he former. E.g. A finds
B's purse. B Promises o give him 2500 this promise is mf&meg:;ble
® Legally Compej{a.blle Duty: Another situation covered .
where the promisee has done somethin
misor was legally compellable 1o 4 "

3_]1;7-“'"””{ to pay a time-barved deby [Sec. 25(3)]
where there is an agreement,—

(a) made in writing and '

(b) signed by the debtor;, or by his authorisegl agent,

(c) topay who!ly orin parta dICbt barred by the law of limitation, the agree-
ment is valid even though it is not supported by any consideration.
4. Completed Gift

Gift is transfer of property without consideration. In order to be valid a gift
does not require consideration,

promise for a donation is not a gift. As such a promise for a donation is invalid

for want of consideration, : i

5, Contract of Agency %

Sec. 185 of the Contract Act lays down that no consideration is necessary to
create an agency.

6. Bailment

Sec. 148 of the Contract Act lays down that no consideration is necessary in
case of a pratuitous bailment.

7. Remission

Sec. 63 of the Contract"Act lays down that where a person agrees to receive

less than what is due to him, such an agreement is said to be an agreement of
remission. No consideration is required for a contract of remission. '

8. Guarantee

Sec. 127 of the Contract Act lays down that under the contract of guarantee,
no consideration is received by the surety, even then the contract of guarantee
is valid,

9, ('harf!y

If the promise undertakes the liability on the promise of the person to

 contribute to charity, there the contract shall be valid as held in Kedarnath v.

Gorie Mohammad,
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3,‘|]ﬂgrulﬂ?. ¥ ; -,;

: ot sue. However in certain W
e 4 claim. Exp

rerorze i st i |

contract may even |I
OR : o 7 o
ract cannot file a sui 131 cage
eneral rule, “Stranger o 5 cm;:jn the exceptions to this rule!
it ract”. Comment and exp ;
of cont - Indian Contract Act, 1872, s 9
pmvis‘innsnfl:he [June 2023, 7 Marks] |
: i “trine of privity
MR e £+ According to the dcnlulnne of privity
Ans. The dacl]rme arﬁg?g,g:ri‘:ccmidad to enforce a right created by |
a party E ok |
?:’ wnmcc[to;i onifi-: entitled to or bound by the terms of 2 ““nwr:‘:; tey “I’;“Ch
the contract. No inal party. A third party (stranger (0 contract) no locus
!::.r::'xr:z taucr:):trn"ag!ct he is debarred from interferi ng with t_he qontr-actuaj rights :
;r obligations of the parties. Only a person who is a part} Itu a ;:onl_rla:;t can
sue on it. The doctrine of privity of contract prevent imposition of contractual
obligations upon a person without his consent. )
Exceptions - There are certain exceptions to the rule that a stranger to the
contract cannot sue upon it. They are as follows:—

1. Beneficiaries in the case of trust ),
An agreement to create a trust can be enforced by the beneficiary even
though he was not a party to the contract between the settlor and the |
trustee, s

2, Family settlement ' |

When family disputes are settled by mutual agreement and the terms of |
settlement are written down in a document it is called a Fam ily Settle- |
ment. Such agreements can be enforced by members of the family who |
were not originally parties to the settlement.
3. Assignee of contract
In case of assignment of a contract, when the benefit under a contract
has been assigned, the assignee. can enforce the contract.
4. Provision for marriage or maintenarice
At the time of partition of
may agree that

As per th
of breach

S ——

E.

be kept aside for |

Sk bt the education and
» Such beneficiarjes may not be to the
arrangement, Byp : party to f
for thgirbeneﬁ:’ +they have been held entitled to enforce the agreement |

feal & not llusory
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CH. 4 : CONSIDE,
& ] P 39
B.I-CMWC“ entered into through qn agent

‘nci enforce the cq ;
Thepnnclpf:d canen Diracts entered into by his agent ided
the agent acts within the scope’ of his autharity ahdyin t}?ﬁ nanr::):% the
Pﬁnmpal‘ \ ‘ i i
. A cknowledgement

The person who becomesan agerit ot third party by a

otherwise, can be sued by such third party, If thy pfomd.:xx:ﬁfg::liﬁtg‘::
his liability to the third person, then such 5 third person can file a suit to
recover the benefit.

7, Covenants attached with the land
1n case of covenant Tunnin
Jand with the notice that th
affecting the land, the cov
the successor of the seller.

g with thg land, the person who purchases
€ owner of the land is bound by certain duties
enant affecting the land may be enforced by

Ans, According to the doctrine of privity of
matter only between the contracting parties and therefore only the parties to
Cotractcan sue eachother toenfarce their respective rights under the contract.

Thus generally only contracting parties can sue & enforce the contract & a
stranger to contract cannot sue.

contract, a contract is a private

Under the Law of Contracts, consideration can be furnished by the promisee

or any other person, provided it is at the desire of (he promisor. Thus a person

who has not furnished consideration himself, under 2 contract, can also sue on

the contract & enforce his rights provided he is a party to contract. Therefore a
stranger to consideration can sue provided he is a contracting party.

For Example : A contract between P & Q canniot be enforced by R, who is
aslranger to contract. On the other hand where for a contract between P &
Q. R agrees to pays money to Q for delivering goods to P, can be enforced
by P, although he did not pay any part of the consideration. Thus stranger
to consideration can sue ta enforce it provided he is a party to the contract.

-valid contract, consideration must be adequate.” Com-
n [MTP Nov. 2019, RTP Nov. 2020 & RTP July 2021]
Ans, According to the provisions of section 10 of the Indian Contract Act, 1872,
One of the essentials of a valid contract is that it must be supported by lawful
“onsideration, Thus for a contract to be valid, presence of consideration is
pecessarily required. Further.consideration must be as per the desire of the
Promisor & lawful, Tt may be an act or an abstinence & may be past, present
or futyre, 1 may even move from the promisee or any other person. It must be
& must have some monetary value but it may or may not




ACT, 1872
{he law is nol concerned

(ary value. The adequacy of
tion of contra,

40 UNIT Il ; INDIAN CONTRACT

be adequate. So long as

jts adequacy, prov!
;gniﬁmlion is for the parties t
& not for the Court, when it is sou

value
deration of some monetary
e equivalent to the value of the proi

ecessarily be :
:}:m:uum ma ; take into account the m:lc!cq_uac_v &‘:’e To haiH
wlfcu:cr Lhe cansent of the promisor was given ly

o (

ft. The gift deeq
mg:fentdh!lhousewhiadauﬂlteﬂ“ by way to gi ;
::cxulgd by X, contained a direction that M shall pay a sum of T 5,000
\per month to N (the sister of the executant). (iuns:iqduanﬂy :'l& execl_;:;d
f N ng to pay the said sum. erwards,

e et 8:}I'.ml she is fiot liable to N because

an instrument o ey
um to N sa
B rorion kail Decide with reasons under the

consideration is present.
me mone!
i 23::5?3& at the time of forma
ght to be enforced. '
must be present but it negy

mise. However sometimeg
nsideration to de‘ermin,;

considerati moved from her.

;ivhlmfor;tx: 1]:;{311 Contract Act, 1872 whether M is liable to pay
the said sum to N. . ; 1 :
Ans. Hint: Yes, There can be stranger to consideration, consideration may he
supplied by the promisee or any other person [Chinnaya v. Rammaya].

0.7 S bought tyres from Dunlop Rubber Co. Ltd. and sold them to D, &

sub-dealer, who agreed not to sell them below Dunlop’s list price & to

pay the Dunlop Co. $5 as damages on every tyre D undersold. D sold two

tyres at less than the list price and therenpon Dunlop Co. Lid. sued him
Ans. Hint: Stranger to contract cannot sue. Dunlop Co. is not entitled to sue
and therefore cannot claim any damages frorn D, the sub-dealer, since it is not
a party to contract between S & D, i

0.8 Mr. X was in need of maney & offered to sell his casio to Z for
m zlh':fus:i;;o !_)uy rhe same at the stated price. X gradually
Srvanid qu price until®¥ 2000 was reached, which Z accepted.
ore the casio was delivered, X received an offer from Mr, A for the

or Y4500 and X refused to carry out his contract
that the consideration was inadequate. Is Mr. X
to Mr. Z for the failure to perform the contract?

Ans. Hint: Consj, :
consideration ?,23:::&2;“:: 3:' maljf not be adequate. Thus,inadequacy of the
the contract to Mr. 7. n 4 “i":y of the contract. Mr. X is liable under

of prope
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Hint: contract i o

; i ca

o o i B S, ot e e i
of fai arran, ; ik

Tty y Eements, the beneficiaries under :Ize:;;lpgninon

itled to use and enforce th
titi € Contract, T}
entitled to sue on

ie contracl and enforce her rights apains R&S

is now liable to B only
10 compensate C for his past voluntary

payment which was the legal obligation of A_
{011 Mr. Ramesh promised to pay % 50,000 to his wife Mrs. Lalj so that she
‘can spend the sum on her 30th bi Y. Mrs, Lali insisted her husband
tto make a written agreement if he really loved her. Mr.
written agreement and the agreement was registe
Ramesh failed fo pay the specified amount to his wife Mrs, Lali, Mrs. Lali
wants t.o file a suit against Mr, Ramesh and recover the pmmise::l anu-runt
Referring to the applicable provisions of the Indian Contract Act, 1872,
advise whether Mrs. Lali will st ceed.  ~  [Now 2018, 3 Marks}
A.tlfs. Generally an agreement made without consideration is void. A contract is
;nlorl{;aeab!c on!y when consideration is present. However, the Indian Contract
s :5 , ;2 provides for certain exceptioris to this rule. One of the exceptional
andes l\% CIC a contract/agreement though made without consideration is valid
: enforceable, is when an agreement is made out of natural love affection,
e al?ct expressly provides that an agreement without consideration shall be
Bally enforceable provided the following conditions are duly complied :—

{f? The agreement must be made on grounds of natural love and affection.
r Parties must be standing in near relation to each other.

{:_;z) It must in writing &

@) 1t must be registered under the Law.




T, 1572
ural love and affectj,
; . ent based on na ife n
Thus a written oy ng]“;.imd ;'g'f::;‘ relation (&£ husband & wife) to caq)
ng

between the parties stan : onsideration:
n without €
other, shall be enforceable eve s S e aid mgislcﬂ‘d by Mr. Ramegp,

. m 3 A : >
In the give case a written a[g;{ffs Tal the wife. Since all the I.:]bo:f ::,e::.t-mmd
the ki ie, 20 f::;ﬁ:: the agreement is legally enforceable ithoy,
conditions are ¢ i

consideration. ‘
Thus Mrs. Lali can successfully enforce the sab

mmel/f—\
T B land to Mr. Mohan],
= ol 10 acres of his agricultural P cntion:.:

25 pa
h ptember 2018 for hosoever purchases the lang
:wﬂdlﬁnn.am"ﬂ&““’h“ - 2 the remaining 1 acre has
£ as per his choice but rel : to
js free 1o use 9 acres as per hotelal, son of the seller for carrying oyt
be allowed to be used by Mr. CRA1e80 %0 )4 6y, 2018, M. Sohanla)
famingorother?cnﬂmtgofh:sa;:u“nﬁ;; s 15th Oct. 2018 purchaser
died leaving behind e SR 2 the whole 10 acres of land and
% 1al wants to file a case against
o e o e R ot
provision of Indian Contract Act, 1872 and decide upon Mr. Chotelals
B ok abilasit . [May 2019, 4 Marks]
Ans. According to the Doctrine of Privity of Contract under the provisions
of the Indian Contract Act, 1872, a contract is a private matter between the
contracting parties and can be enforced only by them against each other
However in certain exceptional cases, the law permits enforcement of a
contract even by a stranger. .
Where a contract creates a trust or charge on a specific property in favour of
a beneficiary, then the same can be enforced by him under the contract even
though he is not a party to contract. However the beneficiary must be clearly
mentioned in the agreement and the charge must be created on a specific
property in his favour. :
In the given case Sohanlal sold his agricultural land to Mohanlal under a
contract, which specified that 1 acre of the land was to be left out of the total
area of 10 acre for the purpose if commercial activity by Chotelal, son of the
seller. Mohanlal subsequently denies the right to any land to the son, after
the death of Sohanlal.
a‘;—;apiginﬁ the abe;c stated provisions, it can be concluded that Chotelal
a beneficiary under the contract can sue Moh is ri
of OM@ad of 1 acre. anlal for his right to us¢
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d agrecment against M,
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e ¥ given loan to Mx. G of INR 35

s e

i due date and debt became time 00,000, mr, G defaulted the loan
1 to settle the full am, - After the time ba

Mir: G 28701 ebt Contract is enforeent s 1% ¥+ Wh -

i parred de i tis enforceable in law [eNtht'.r acceptance of

ording to the provisions of scetign 25(3_:_'_%

romise to pay a lime-barred debt ig g.',m] of

43

. Act
1872,aP
is withou
gamé sha .

» Such a promise is made by the debioy in writing

respect of a debt which has b, fines
. }g:' - ccome time barred by law of limitations
& The promise is signed by the debtor or his authorized agent
iven case Mr. G agrees 1o settle the ; ) '
:15-[23.%0'000' sl el ey e amount of the time barred debt of

plying the above Sctlalt:»ed Pprovisions it can be concluded that if the promise to
pay the time ba['rtd ebt by Mr G, is not in writing and is not signed by hi;'n or
Pis duly authorized agent, the same cannot be enforced by Mr. Y.




ng i F the In 't Act, 1872, Fraud mdap,
Ans. According to Section 17 of the Indian Co_nuau % i
and includes a.grly of the following acts, committed by‘a party to contract, o
with his connivance or by his agent, with intent to deceive another party or hjg
agent; to induce him to enter into the contract:—

(i) the suggestion, as a fact, of that which is not true, by one who does not
believe it to be true;

(i) the active concealment of a fact by one having knowledge or belief of the

(iif) a promise made without the intention of performing it;

(iv) any other act fitted to'deceive; :

(v) any such act or omission as the law speciﬁca.ﬂydei:larcs to be fraudulent,

The following are the essential elements of the fraud: .
(1) There must be a representation or assertion and it must be false. Active
concealment may also amount to fraud. : :

(2) The representation must be regarding a material fact of a contract,
(3) The representation must be made before the conclusion of the contract,

' (4) The representation or assertion or concealment must be done with the
positive knowledge of falsehood or rec
true or false, \

(5) The misrepresentation or conc;ahnent of fact must be done with the

intention to deceive the other party and to cause him to enter into a
contract. d ; : -

(6) The other party must have relied on the misrepresentation or assertion.

(7) The other party relying on the misrepresentation must have suffered loss
consequently. ) : :

klessly not caring whether it is |

. As a general rule silence as (g aberial
g amount to fraud, since, the Contractin,
full disclosure to the other party op, ¢
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o

d A
to fraud” as per the

[May 2018, 5 Marks]

’ - [May 2019, 7 Marks]
facts regn

rding the contract does

& Party is under no obligation to give

Co

o 1
gowever he mustrefrain from active cunce:: of the Rule of Caveat Emptor.

contract. Thus mere silence is no frayq,

ment of the facts relating to the

There are however 2 statutory exceptions to the above rule:

(1) “MI}!ZWU is under a d“‘]' to
of the case are such th,

* speak and give full dis
demanded by the other party. Examples

(i) In case of contracts made

. of utmost good fait

(i)
(iif)
(iv}
)
(vi)

(vii)

(viti)

(ix)

i speak: Where the cire
at it is the Obligalicm of umstances

: the ing party
closure irrespectiv £ontacting o

e of whether or not it had been
of such contracts are:—

between parties i i i
with each other the parties are umiep e e daton

. r a duty to speak on account
present between them

In caseof contracts of insurance,

3 the insured is igati
to give full disclosure of all mat, ’ Fhsler i ohgation,

. . erial facts to the insurer

In case of contracts of marriage the parties are under a duty to
speak and give disclosure of all the material facts y

In case of contracts of family settlements also full disclosure is

required to. be made by the parties at the time of formation of
contract

In case of contract of partnership. since the relation is founded on
mutual trust the partners are under a duty to speak

In case of contract of guarantee, the creditor is under a duty to
disclose all the material facts which are likely to affect the deci-
sion of the surety to extend guarantee

In case of change in material facts after the formation of contracts
but before the conclision of contract, the party is under a duty to
speak g

In case of any latent defect present in the goods being offered for
sale, the seller in under a duty to speak iy ’

In case of allotment of shares bya company, its officers are undera
duty to disclose all the material facts within in l'nfznt kno}nfleége‘.tbﬂ
way of statements in prospectus, when the public is being invite
to subscribe to the shares of the company.
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46 : For example where A says to |
& is sound and fit fop

; to
- ¢ that the horse
“4f you do not deny it I w'ﬂmmuhr?: silence shall amount t0 speech anqg

ted under mistake when the partyiplmﬁm %
of, misconception or misimpression as tg

al, to the contract.

(3.2 S e
contract is said 10 be created
coATn:cr are under an ermoneous beli t
the laws applicable or the facts essenti

. istake can either bei— . i
mmf,,,m of Law: If a contract is created under a mistake' of [:aw [,.f the
(i) Land, the mntr;ct shall be treated as valid and cnforoe_ab}e since igno.
rance of law of own country cannot be excusable to any party (ignorantia

juris mon excusat). .

However, if the mistake
sa.';‘le shall be treated as excusable and the agreemel?l

void. .

relates to the law 6f_ a foreign country, then the
2 shall be treated as

(a) Bilateral Mistake : When both the contracting parties are under a -
mistake as to the facts essential to the contract suchas regarding
the quality, existence, quantity, price, etc. of the subject matter or
regarding the possibility of performance of the contract, then the

agreement is said to be void due to bilateral mistake.

(b) Unilateral Mistake: When only one of the contracting parties. is
under a mistake as to the facts of a contract, the contract is said
to be created under unilateral mistake. Generally a contract cre-

“ated under unilateral mistake is said to be valid. However, if the
unilateral mistake is regarding the:—
() identity of the contracting party
(if) the nature of contract
(iii) the izuality of promise, then the same shall be regarded as
void. - i

J‘l:t.[a))\pg::ingdt::cﬁ?n ]Sofl.nd.ianﬂct .
s mddm > Ih:r " tc;;:f] tg:gemnﬁtﬁng orthmaten.iné to commit any act
i Indian » or unlawful detention or threatening 10

detai

- thing.
pu:rthl-g- Amwhud' : i

-

¢

(i) Mistake of fact: It can be of two types:— ; L
£
}

. Ams, In the following instances a contract created by fraud is not treated 'as

i
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any property to the prejudice of ap,

Ecnl-lsm any person to enter into an agfepemoi‘yhat““‘ with the intention
;hz following are the elements of coercion: i :

@ Committing or thnaatening
" penal _Cddﬁ S,
|- Unlawful Deténtion of any pro ey
(if) ey Property or threatening to detain any prop-

e above acts i : iy
: ‘:;:notif}nlo an 'agre‘::nreenf:m}e ‘:"'1!?} e intention of causing that person
(iv) Caercion may proceed either from the party or from a stranger
" () Coercion may be directed against a party or'stranger to confr‘m:t
(vi) Threat to commit suicide may also amount 1o coercion
(vii) The place of coercion is immatérial
(b) Effects of coercion are as {ollows:—

£ommit any act forbidden by the Indian

(i) A contract created By coercion is voidable at the option of the aggrieved
party: ' *

" (if) When the aggrieved party exercises its option to rescind the contract,

restitution of the benefits shall be done by the party who has received
| any benefit under the contract to the party who had provided the same.
(iii) Funper in the event of any damage having been sustained by the
aggrieved party, he shall be entitled to claim compensation from the

. defaulting party. :

Heli A

voidable:— |
(i) 1f I.I'Ilﬁ aggli_cve,d party had means available of discovering the truth, with
ordinary diligence, then the contract shall not be voidable at his option.

.(#E) A fraud, which does not cause the consent of the party to enter into con-
tract, does not render the contract voidable.

{iif) When the aggrieved party after becoming aware of the fraud, affirms or
ratifies the contract, then he loses his right to subsequently rescind or
avoid the contract. ¢

(iv) The right of rescission can be claimed by the aggrieved party within a

' reasonable time of discovery of fraud. Thus on the lapse of reasonable
time after the discovery of fraud the contract shall not be treated as
voidable. atlin ! N

() The right of rescission of contract is lost, when a third party acquires
rights in the subject matter of the contract created by fraud, in good faith

- and for value, provided such acquisition of rights by the third party takes

place before the aggrieved party rescinds the contract created by fraud.
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i o5 cannot be restored
(vi) When the contracting pr_hm:

8 the same position jp,

- of contract, then the contract cre.
i were before the formation 0! i :
:::.tlin;yda?ud. shall not be treated as voidable

=

i

6(2) provides that 2 person is deemed to to

will of another where. .

holds a real or appnren; authori
ITO & Assessec. ;

semnt-a fiduciary relationship to the other. Fiduciary

atio f mutual trust and confidence. Such

o exist in the following cases - father and son;

ward: salicitor and client; doctor and patient; preceptor

trustee and beneficiary etc.

ith a personahose mental capacity is

ed by reason of age, illness, or mental

other s be in a position
Ans. Section 1 :
dominate the
1. Where he
ex-master &

2. Where he stands in

ty over the other (For

relationship means a relationship o
a relationship is supposed t
guardian and
and disciple;
3. Where a party makes a contract wi
temporarily or permanently affect

or bodily distress. -

Ans, The following are the essential elements of under influence, under section
16 of the Indian Contract Act, 1872:— ' 2
(i) The relation between the parties - Undue influence can be exerted only
where a prior relation is subsisting between the parties at the time of
formation of contract. .

(if) Position of dominate the will - The relation subsisting between the par-
ties must be such that one of the parties is in a superior pgsition i.e. ina
position to dominate the will of the other party. A party is deemed to be
in a dominant position where:—

# he holds real/apparent authority or

¢ he stands in a fiduciary relation with the other party or .

¢ hemakesa contract with a personwhose mental capacity is affected
by reason of age or mental/bodily stress.
(1it) Uji:f dominant position to obtain unfair advantage - Consent is said
to be caised by undue influence only when dominant party uses his
prhnslgun to mf?uencc the free will of the weaker party, with a view to
Oml:.l:;‘n unfat:l adva.nt_age overthe other (weaker party) in the contract.

_ is s;:e to be induced by Undise Influence where the relations

parties are such that one of the parties is in a position

to dominate the wjll of
the oth iti ) ;
advantage over the otherin a mi:;";ﬂ uses that position to obtain an unfair

Thus

e e
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repre

i s Mmpmseamlion: :
Lding to ﬂl'le provisions of Section | :
G :Ei;pmsentaﬂol‘l means and il'lcludes:-_.s of the Indian Contract Act, 1872,
+ positive assertion of such fae :
warranted by the information
believes it to be true;
h of du hi i
# any breac ty, which with, :
advantage to the person cor Out any intent
by misleading another to hj
claiming under him;
# causing, however innocently, a party 1,
as to the substance of the thing WE g
Thus misrepresentation is an innocent
ent made without the positive knowled die
Emscl[ believes it to be true and makes £ o Rleshiig ‘?Y a person who
intent to deceive. ‘

» which j
v ti‘r:,:: IS ot true, in a manner not
1% Person making i, though he

ithout to deceive, gains :
mitt slir b,
i r;{lg 't o any one claiming under him,

Judice or to the prejudice of anyone

1. Type of force: Coercion involves use of| Undue i

ﬂ)fsical force. : _| pressurc. : |

2. Relationship: In case of coercion, there [ Whereas in case of undae influence

jismo relationship betweey the parties to! some sort of relationship generally exists
between the two parties.

| the contract,
3. Third Party: Coercion may be employed | Undue influence is exercised against _::|

eilhler against the party to the contract or| person who is a party to the contract. No |

againstany third person who is not a party | third party is invelved in creating unduel

jto the contract. - influence. |
4. ._Pmsumpﬁon: The Court cannot draw the | The Court may draw the presumption of |
presumption of coercion. undue influence if the circumstances sn|
warrant it. \
The contract is either voidable or the Court |
may enforce it in a modified form.

5. Voidable: The contract is voidable at the
| option OFE (_)f the parties of the contract.

(b)

In
| no intention to deceive.

misrepresentation there is | Fraud implies an intention to!
deceive.

j

Bﬂ'ﬁmé Inten-
Hon

e
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UNIT I :

The party making the fals;_

Points of
Difference T i ;
et Belief | ThE PETOT T k':sg“n:: be | statement believes that it ig
2. Differen |wmnauon beliew 2t true.
true <«——/

— case of fraud the nggrie:e_d_

— "oF misrepreseptation | In ind th
— & Sk & COntract
=y Rights In case o _ sjon, | party can rescl; :

r" B | the only rem?;fi}‘ :135 5u]ist fcr| He can also sue for damages,

| There can
| .damsﬂs - — __'_'._ 3 oL S
[ I L — nnot | But in case of fraud excepting |
I3, Different Defence | The aggrieved p‘mj); ;: had | fraud by silence, the contracy
4 |avoid the contract :s voidable even though t}
| “smd,’mmﬁ—mctmlh is voidable ¢ ugh the
[ |1I|Je me::r diligence. party defrauded had the means
| with ordinary of discovering the truth with

[ l * | ordinary diligence.

= TFraud is defined under section | Misrepresentation is defined

5 17 of Indian Contract Act, | under seclian]lss?gf Indian
IIII_ i | 1872. | Contract Act, a ]
CASE STUDIES: =

0.10 In Shrikrishan v. Kurukshetra University, Shrikrishan, a candidate
for the LL.B. Part I exam, who was short of attendance, did not mention
that fact himself in the admission form for the examination. Neither the
Head of the Law Department nor the university authorities made proper
scrutiny to discover the truth. It was held by the Supreme Court that:
(a) There was fraud by the candidate .
{b) There was no fraud by the candidate
(c) There was misrepresentation by the candidate
(d) There was mistake on the part of the candidate
Ans. Hint: There was no fraud, since the head of the department failed 10
conduct reasonable scrutiny. Thus since means were available for discoveri ng
the truth, the contract cannot be treated as voidable on the grounds of fraud,
since It is a case of fraudulent silence,

1011 ‘X' s in dire need of 7 1,00,000 but was unable to

,00, get any loan
m banks as he had to security to offer, ‘A’ approached his friend ‘B’
. themt 'l. ;:lne lllc}l‘plm position of ‘A’ lent money at a very high rate
sesiopd 8 that he had himself borrowed money from ‘C’, The

(a) Vitlated by und
his clolehfzimd:l;;nn uence that ‘B’ had exercised over ‘A’ due to

(b) Void
=the rate of interest being very high was unconscionable
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mﬂ“m_m’bmeﬂi&

Hint: The contract is valid; ng yp,
;nant position 5o as to influence the y;

contract at terms of high rates of interes;,

n the student sue the
ac! : : 2018, RTP Nov. 2019]
Ans. Hint: The contract can be avoided by the aggrieved party i.e. the student,
on the grounds of undue influence, since the teacher stood in a dominant
position and used the same to obtain an unfair advantage over the student in
a contract; teacher stands in a fiduciary relation with the student and is in a
position to influence him.

10.13 A threatened his wife and son to commit suicide if they did not agree
to transfer A's house 1o his brother. Thereupon his wife and son agreed
to transfer the house. Subsequently, his wife and so3

‘aside the transfer. Will they succeed?
Ans. Hint: The contract is voidable by the wife and son on the grounds of
coercion; threat to suicide amounts to coercion.

10.14 Coffers to sell a painting to D, which C knows is a master copy of the
'kﬁiiglnnl painting. I thinking that the painting is the original, immediately
accepts the offer. Comment on the validity of the contract.

Ans, Hint: The contract is valid even though it is created under a unilateral
mistake of fact. D has the erroneous belief that the painting is an original one;
Cis under na duty to speak.

.lhe. érounds of undue influence and

Ans. Hint: The contract is voidable on
therefore B is not bound by the bond.




e - < of misrepresentation, since.
— - Jable on the grounds of misrept .
Ans, Hint: The contract 1s ;cojg: A, in honest ignorance of its fﬁjz‘:)h;:mﬂnd_
true statement was made 55 £ is to rescind the contract; ges
'Encrefort the only remedy available to B
shall be grantec. ally made in India, it will amount o
i 4 i but da
H""’m;ﬁ k"‘:.;c ble at the option of B but damages
fraud an coni
shall also be awarded )
& agreed to se . th A and B believed that the rice is ald
ﬁunm&‘q«mmmm;m dB] s s
basmati and a very high price issettled. Subseq m““‘b"_ IRV disco rbeuwdﬂ?mnt
rice is new one. Can B get back his price? Will your answex be « _
if B alone purchased the rice thi “jgltmhnldbamﬁ}' nRna
Ans. Hint: The contract is void en the grounds t_)f bi!ateral :mstalg;a E=‘a§ to the
quality of subject matter; Bis entitled to get back his price. How'eue:r ifBis alone
mistaken as to the quality of subject matter, it amounts to unilateral mistake,
and the contract shall be treated as valid and enforceable.

018 Shyam Induced Ram (0 buy his motorcycle saying that it was in
very good condition. After taking the motorcycle, Ram complained that
there were many defects in the motorcycle, Shyam proposed to get it
#dpﬂldlhdpmmlsedtupayéi%mﬁﬂf&pﬂifgg&ﬂ_ﬁrafewdays, the

hat the watch was actut

{ shall be not only voida
to him for his loss.

L]

motorcycle did not work at all. Now Ram wants to rescind the contract.
Decide giving reasons. _ . [RTP May 2020, MTP July 2021]

Ans. Hint: When the aggrieved party, on discovery of fraud, affirms or ratifies
the same (either by accepting benefits or damages), then he loses his right to
subsequently rescind the contract.

In the given case, on discovery of fraud, instead of rescinding the contract,
Ram, the aggrieved party agrees to accept 45% of cost of repairs as promised by
Shyam, the defaulting party. By accepting the cost of repairs, Ram has ratified
the fraud and now he loses his right to subsequently rescind the contract.

arish agreed with the proposal of My. i working perfectly
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. > R RTP €an reseing the contract.

: Generally a contract ¢ e Now 2030, July302x%
Ans- Hi:ftllhc agiricied ) Ii‘x;ﬁrb}ff"’f:sﬂbmsemationis voidable at the

tion . v I the apgrieved It J

o ol B s bl e A e coment
di ligence but fai : 80, then the contract shall not be treated as voidable.
iven Cas]f- Hanl:h tl’]adl the means 10 discover the veracity of Shyam’s
by checking the fuel & specd meter at the lime of formation of
contract. But he contracts on the basis of Shyam’s claims which turn out 1o
he mistepresentations. £
Thus applying the above stated Provision, it is evident that Harish cannot
rescind the contract on the grounds of misrepresentation.

F sells by auction (© Q a horse which P knows to be unsound. The

0.20 1 e .
horse appears to be sound but P knows about the ymsi ik,
fiorse, Is the contract valid in the followi s

- } following circumstances under the
[ndian Contract Act, 1872, = - e : s
" (a) IEP says nothing about Fhe ﬁpsouhd:ﬁeis of the horse to Q. ' )
- (b) If P says nothing about it to Q who is P's daughter who has just
. come of age. g e d
| (¢) ¥ Q says to P “If you do not deny it, I shall that the h
' issound.” P says nothing, = - [MTP July, 20211
Ans. Hint: Generally silence is not fraud however incase where silence is
equivalent to speech or the person keeping silent is under a duty to speak, then
silence shall be treated as fraudulent.
() Contract is valid. A mere silence as to the facts likely to affect the willingness
of a person to enter into contract is not fraud generally. Thus P is not under a
duty to speak and disclose the defects to Q.
(b) The contract is voidable. Silence will be treated as fraudulent in this case
as P is under a duty to speak to Q who is his daughter & a fiduciary relation
exists between them.
(¢) The contract is voidable silence will be treated as fraud as here silence is

equivalent to speech. I

Q.21 M. A, the employer induced his employee Mr. B to sell his one room
flat to him at less than the market value to secure promotion Mr. B sold
AlpiaLto Ms. A. Later on M, B changed his mind and deckdefits sue e
A Examine the validity of the contract as per the provisions of the Indian
Lontract Act, 1872, [June 2023, 2 Marks)
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54 UNIT IT s INDIAN CONTRACT ACT. 1872
A tract Act, 1872, a Cconftrag
i isions of the Indian Con : i
b e s, e e sl i
= i f the parties : i
twee parti such that one o !
s 1h¢r=1 % of th:scaﬂrxear and uses that position to obtain ai unfair advantag,
nate {
the other in a contract. . : ;
o i Mr A the emplol\’ﬂfi“d“ms his en?pIO}'ee M. B ﬁ Seél hl':? his
:!n - gmm market value to secure promotion. Later on Mr. B change,
at at ¥ ) .
is mind and decides to sue Mr: A.
- ine the above provisions it is evident that. Mr. A, the *‘ml‘r_lp]oye.rJ by
o apply}ni inz in a dominant position is able fo wrongfully induce ths
virtue of h;,:, ;Itf enter into a contract for the sale of his houseat less than the
ﬂ:}“’_u and get an unfair advantage. Therefore the contract is voidable on
dlp:n undue influence. Mr: B can sue Mc A and rescind the contract ang
gl‘::nla:n damages, if any, provided the contract has not yet been concluded,

lEGAlITY OF OBJECT &
. CONSIDERATION

regarded as unlawful2
‘ “tion 23 of the Indian Contract Act, 1872, i
the following instances, the object or consideration of an agrcernem’is said 1:;
be unlawful:— :

T,

' () Whenthe objectorconsideration of the contraet is such that it is forbidden
by any law or statute or under any rule or regulation made thereunder,
which is for the time being in force in India.

(i) When the contract is made for such an object or consideration, the
consequence of which is to defeat the provisions of law i.e. to intend to
violate the prcm'sions_ of any other law in force in the country.

(iii) .When the consideration or object under the contract is of such a nature
so as to result in injury to the person or property of another.

(iv) Where the object is fraudulent i.e. it is of such a nature that is promotes

| fraud.

(v) Where the object is or consideration is such that itis regarded as immaral
by court.

(vi) When the object or consideration under the contract is such that it is
opposed to public policy i.e. it is against the principle of public welfare.

1

Where consideration or object of an agreement is partially unlawful, the

. following rules will apply. '

| 1. Several objects with one consideration - Where there a!'; sfe veralot;ft;r;
agreement with a single consideration, the agreement is void if any

© Objects is unlawful. [Sec. 24]. :

55
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ACT, 1872
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CH. 6 : LEGALITY OF 0
UNIT 11 INDIAN CONTRACT MECT & CONSTDERATION

i

57

56 _ Where there is o_n]y one Object l litigation was inspired by a malicioys R
2. Single object with sﬂ:;]'ﬂl mﬁ:ﬂ‘ﬁ:;:ﬂe agreement is v_md if any of the { 5;‘; ;.Hmb]ing character, or is against pub;il:‘:o;](:iei c,:;r :I?ei:m'igmc m"'-;a{,k’g oris
P greement but has sevel 001"5:!4 : ts for s:iﬂing (suppres sing) » the agreement is bad.

ggr:sidmtions is uz!]ﬂwﬁ.lj,‘[Scc. be] ut under the following two sub-heads. i (C)en committed, the guilty party must be pmzz::::‘; When an offence has

The above provisions can simply Pmd from the unlawful part — If 5 par i b ks to prevent the prosecution of such a person jg opp;ﬂi ;gt'i‘t‘:;m‘::ll_‘ht wh;jch
para d from |71 js void. Qb o public policy
Jawful part can be separater unlawful can be separate the | andis .
;f ti‘:‘ :;ensidm‘aﬁon or the o:jﬁc::f::cmh gmt part which is lawful. [Sec. 24), § @ Agreentent f?r sgﬁfek‘;f Public Office ¢ Public titles: An agreement made g
lawful part, the court ted — Where the lay, i ith the objecto tra_ cking, i.e.sale ang Mrchase s, ! ent ma

:‘h I:;m lawful and unl ; ﬂ:;glb;‘:;‘u; be separated, the whf.l:]i i :hh respect to _i?}ll:bhc offices and public titles is agai;fmrﬁf';:ﬁ;ﬁﬁ'f:;fl ;:&
and unlawful parts of consideration or joid ab initio. Thus any agreement to procure puplic titles like Bharat Ratns|

agreement is void. [Sec. 24].

3. Reciprocal promise to do things
Where a person reciprocally promise, fo3
legal and secondary, under specified circums! 2
Which are illegal the first set of promises is a c0

legal

ces, to do certain other thing,

;m.d also other things illega) _ |
Firstly to do certain things which ap,

tract but the second is a vojq

padam Vibhushan e:{" for consideration or to procure votes in election against
consideration, er induce a public officer to acy corruptly and other agreements
of such type are opposed to public policy, illegal and void ab initio.

SESTU 4

agreement, [Sec. 57]. - ; a] .

i branch being illegal - In the case ol an alternatiy, 1
;;;rf:ise ar?cveb:l',an?och M’ﬁihﬁ@ and the other illegal, the branch alon, | | 5
can be enforced.[Sec. 58].

T

this can be d is transferred to another department. G now wishes.

gorec!ai,m from A R 5>W»mpaidtﬂhm- Will G succeed? T
Ans, Hint: The agreement is opposed to public policy since it creates A's interest

«  opposed to his duty. The agreement is illegal and void ab initio. G cannot recover
the amount paid.

foll

G A onter into 2 contract that e Shall gve il Towse 19 B Tor ot

i {They further agree that i§Bm e house for gambling, the rent shall
: R D, R 'be charged at the rate of ¥ 50,000 per month and if the house is used for

Ans. (a) & (b) Agreements of maintenance & champerty ; Maintenance & : m‘ & thes the ﬁnf.m;:ﬂ. it :

Champerty are British terms and can bedesaibeda.?mepromolinn of litigation ;pg_i? month. Is the con iy . : 3 .
Ans. Hint: Where a contract contains reciprocal alternative promises, one

in which one has no self interest. '
When a person helps (financial or otherwise) another in litigation in which he part of which is legal and the other part being illegal, then if the legal branch
is pursued, the contract is valid and enforceable, whereas if the illegal branch

is not himself interested and does not share in the proceeds of the action, it is
is pursued, the contract shall be treated as void ab initio. The contract for rent

called MAINTENANCE.
When a person helps another in litigation in exchange of 4 promise to hand is valid if the house is used for residential purposes whereas if it is used for
gambling then the same shall be treated as void ab initio.

L

over a portion of the fruits of the litigation, if any, it is called CHAMPERTY.

Ex: P files a suit against Q for the recovery of a claim of 7 1 lakh i usinesses of clof
3 s . X promises to e T e th TR Taetaring And ]
40,000 ;20-_000 to P for lhe costs of the litigation and p promises to give to X {0:6 W appoints K to supervise his businesse ofcm s thmm ve 'lth:ﬂhl‘ .\/!3;
; heis successfulin hissuit, This trading in drugs for a salary of 2 1,00,000 pn X recor dera

i ¥ int: i biects but single consideration
& mere maintenance agreement. Ans. Hint: Where a contract is made.for several obj gl

: i id ab initio, if even a single
In India, an agreem, fin SR then the contract shall be treated as illegal and vo :
of the litigations i :i;d“;’mmiz iill:g?_u_on in return of a portion of the results object is illegal. Thus since the legal part cannot I?C,s.':":::ad Iircm thhz ;\!legzj ,-?;;
motive and the terms a1 not ungair :r itigation was instituted with a bona fide the contract shall be treated as illegal an v oid ab initi shall

unjust to the helped person. If, however, to recover his salary from W.




4 —;‘ = m
Hint : ts interfering with parental rights
policy, illegal & void ab initio.
Thus the above contract is vaid
& get back his children.

are opposed to

ab initio & F has a right to revoke his authorig,

e

promise. Js the suit

are treated as opposed to public policy, illegal, and void ab initio. Thus in the

since it results in the creation of monopoly. The suit is not maintainable,

| to retire afier two years. Mc D made

pro dass
in his place. Mr. D offered a sum of T 10 Lakhs as conside
in order to induce him to retire. Mr. S refused at first i
he evaluated the amount offered as consideration is just

' cumulative remuneration to be received during the tenure
[of employment, he agreed to receive the consideration and
[above agreement to receive money to retire from his office,
Whether the above agreement is valid ? Explain with re
iprovision of Indian Contract Act, 1872 o

5

* . [Jan. 2021, 4 Marks]
.;1;:;?: According to the pxuﬂsjqns of section 23 of the Indian Contract Act,
 an agreement of trafficking (ie. to buy or sell or procure) ‘in public

offices or title is against public nolj ; : S e
Forhersnagrnmy public policy, and hence illegal and void ab initio.

L : Pay money to a public servant, in order to induce hi

v 1 o induce him

i ﬂlen?rou]:e t‘if u;ﬁ.ﬁfe so that another person may secure the appointment
i cking and therefore opposed o public policy, illegal and

Ans, Hint: Agreements resulting the creation of monopoly: Such agreements

given case the contract between X & Y is opposed to public policy & illegal,
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%’::;Wi nted in his place instead,

plying the above stateq Provisions i:
Thus 2P between Mr. Dand Mr. 5« ONs it can be concl
ement bet s .S is oppos \ . oncluded that, the
fosf e e cking in public office, The agneem:: :(s)li’nuegbl ;':1 2‘;15‘&‘3: ;'];Ci i!,a‘_grr}oums
. i3 R - p 1d ap tnitio

sime being in force in India, is said to be flle

gal and void ab initio. Further
contract which is collateral to such an s s i

illegal agreement is also deemed to be

" ainted with illegality and is treated as illegal and void ab initio.

i) In the given case, the contract between X & Y is for killing Z for consideration
of 21 lakh. Thus the contract is being made for an object which is forbidden by
law and shall therefore be regarded as illegal and void ab initio. Further capital/
severe punishment shall also be attracted in this case on both the contracting
parties. 2 :

(ii} In the given case, X enters into a contract with W to borrow money . to
finance his contract with Y (made for killing Z) & W is also aware of the pur-
pose of the loan. Thus it is evident that the contract between X & W is collateral
to the contract made between X & Y, since it was made merely by reason of
X's having entered into a contract with Y. Therefore applying the above stated
provisions, it can be concluded that the contract between X & W shall also
be deemed as illegal & void ab initio & the parties can be subjected to severe
punishment as well.




\

VOID AGREEMENTS.

il L —

Sl e i T R N
Agrmmtn‘nmsminrofrmdc (sec. 27)

Agreements in restraint of trade: “Every agrcement by which any one is- |

restrained from excrcising a lawful profession, trade or business of any kind,

is to that extent void.” - [Sec. 27] f : . z

“Buublic policy requires that every man shall be at liberty to work for himself and
shall mfpg:giﬁry to deprive himself of the fruit of his labour skill or talent, by
any contract that he enters into”. The Constitution of India guarantees Freedom
of Trade. ) \ ;

“Ib that extent” - It means that only that portion of agreement is woid which is
restrictive. : ; . : ;
Agreement in restraint of trade is valid in the following cases:

(a) Sale of goodwill (Sec. 27) : The seller of the goodwill of a business can
be restrained from carrying on: !
(1) asimilar business
(2) within specified local limits d
(3) ;o Igngas the !:iuifr or his successor in inferest carries on a similar
usiness provi .
4 thtf restraint is reasonable in point of time and place.
(8) Partners Agreements (Exceptions given in the Partnership Act) :
@ g‘;’nf:ﬂef’scf{mpetzng bus;’;i&l; :Apartnerof a firm may be restrained
carrying on a simi usiness, so li i art-
ner - [sec. 11(2), Partnership Act). S a8 TIe CRTWINR Y pASt
(if) Rights i 4 '
et nnofwfgo”:gg“m?\ A partner may agree with his partners
Ceasing to be a partner he will not carry on a similar busi-

ness within a speci : i A
36(2) Patnrapi Ay °F 10 specified ocal limts - sec

60°

m- . by which a person binds himself during the term of the agreement, not
. to take service with any else, is not in restrain of lawful profession and
W, is valid. But an agreement of service which secks to restrict the freedom
¢ of occupation for some period, after the termination of service is void.

' | . (e) Sole Selling Agent's Agreement : An agreement between a manufac-

" Ans. Agreements by way of wager (sec. 30)
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CH.7.
- CH.7:vop AGREEMENTS 61
gyt
(iti) Partners similar business 5 dissol, I ion ma
ipation of the dissolution of the F:'r;n agr(;? S:ts 1 i n muc-f
. all or some o

them shall not carry on sirp: :
or within specified loga] ;;:ﬁ-:_‘msms within a specified period

, . [sec, 54 Part i
! ~ (iv) Anagreement between any partn, d nership Act].
? ill : That Uiner and the buyer of th : Iy
:: that of? ths: E};rﬁa“ﬁ?sfn\;ll:];g Ffagw on :nyﬂliusfntz:l:ifzﬁir
(3 e = i 1 . 1 =
local limits provided the restiiciion Fi::“n(:iet:ir within spec::f:ed
[sec. 55(3), Partnership Act]. P are reasonable -

(¢) Trade C-Lmhmaﬁoﬂz # An agreement, the primary object of which is to

] regulate business and not to restrain it, is valid, Thus, an agreement in
the nature of a bufsmcss combination between traderslor n{aa?mfacmrers

e.g., not to sell their goods below a certain price, to pool profits or output

and to divide the same in an agreed proportion does not amount to a
restrain of trade and is perfectly valid. If an agreement attempts to create
a m(mo}‘-‘O])’- it would be void. 3

-‘_. (d) Negative stipulations in service agreements : An agreement of service

turer & sole selling agent in which the sole selling agént agrees not to
deal with the goods of any other manufacturer, such a restraint in trade
is binding. .

i

s

Definition: A wager is an agreement by which money is payable by one person
to another on the happening or non-happening of future uncertain event.
Characteristics of wagering agreements: }

1. The consideration for the promise under a wagering agreement is to pay

or get money.

2. The money is payable on the happening or the non-happening of an event.

3. The agreement depends on a future and uncertain event.

4. The essence of wagering is that one party wins and the other loses.

5. In wagering agreement no party has control over the ew.:nt. :

6. Parties have no interest in the contract other than winning or losing.




UNIT 11 : INDIAN CONTRACT ACT, 1872

that the following transactions are not Wagers:

Tt has been held n which there is clear intention 1,

tions i
Shares : Share market transac
a give and take delivery sha:- e
e ill - Prizes and compe 5
(i) Games afu_:gﬂ £ ;HHZ;C competitions ctc. An agreement to enter intg 4
‘pmlm 1 p om‘:;t in which the winner was to be rewarded by the whole
f the sL:Jgepmcce‘ds of tickets and the party failing to appear on that day
i :omd'haw'lo forfeit T 500 was held not to be a wagering agreement.
L i he payment of 3
# : An agreement 1o cunmE‘n.ne to 1l
(fif) A .Imr:;*ihﬂ; ?:.IZTSF % 500 or upwards to the winners of a horse race, is
vaI] id. This is statutory exception laid down in section 30 of the Contract
Act. ; s
(iv) Contract of Insurance : A contract of insurance !.S not a wagering agree.
ment. '
(v) An agreement to purchase a lottery authorised by Gowmr_rgem is valid:
Lottery is an agreement for the distribution of chance of prizes in money
among persons purchasing tickets. The dominant motive of the partici-
pants need not be gambling. Whiere a wagering transaction amounts to
lottery, it is illegal as per section 294A of the Indian Penal Code. However,
section 294A itself states that this rule will not apply on lotteries run or
authorized by a State. i
(vi) Speculative transactions: Thoughwagering transactions are void, specula-
tive transactions are generally valid, It is, however, sometimes difficult to
distinguish between a speculative transaction and a wagering transaction.
A speculative I:ran.sac:.iun-esfsentiaﬂy, must have two elements, namely,
(1) mutual intentjon of the contracting parties to acquire or deliver,
as the case may be, the commodities; and :
2) the undertaking of risk arising frorm movement in prices. A wager,
on the other hand, postulates only the incurring of risk,

Ans. Agreements in restraing
Section 28 declares void b
the contraet

of legal proceedings (sec. 28):
types of agreements hi : .
h to take recourse to legal Dmceedjng;v __Ch restraint the parties to
) Agreements which oyst
& absolutely restrict 5

Jurisdiction of courts in trying the legal dispute
party from enforcing his le,g:tlnfigI'l{t?s.egml A

hich are gaincs of skill, eg
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) : CH. 7: vorp MREEMENTS
, - 63

" .o Agreements which curtail the pe - Q

(i) pf:od than that prescribed b‘;i::,d oflimitatiag aind prescribe o shorer
i) Agreements which provide for fopfes, i )

(i) Jegal right itself, if no action i comm‘fsgﬂhhguistumm of the

by the agreement. ¢ Within the perigq stipulated

Certain exceptions to the above ryle may be ngteq:

. A contract by which the parties ! :
(0] in respeet of any subject shall be Ige’fe uriﬂf b-:ihspute between them
the amount awarded in such arbitratign shall be tr::u“n a‘;]d ?_hat on_!y
contract (agreement to refer Present disputes to arbi{:;:;;l)le isa valid
1 A clause in a contract or an agreement § SR T
i ; : im;
: the right to legal proceedings would pe udilzi.ogxlr;il!:::?::::lr:st”chon i

It is 2 promise to pay money or
money’s worth on the happening
or non-happening of an uncer
5 : tain event.

2. |Consideration | The crux of insurance contract | There is no consideration be-
| i is the mutual consideration |tween the two parties. There is
{premium and compensation |just gambling for money.
amount). .

the loss.

3. |Insurable In-|Insured party has insurable|There is no property in case of

terest interest in the life or property wagering agreement.
sought to be insured.
; There is betting on other’s life

|and properties. |
Except life insurance, the con-| Loserhasto paythe fixedamount |
tract of, insurance indemnifies' on the happening of uncertain
the insured person against loss. | event.

|5. Enforceability |It is valid and enforceable It .is void and unenfon:eable|
RS b agreement.

6. | Premium Calculation of premium isbased | No such logical calculations are
¥ on scientific and actuarial calcu- | required in case of wagering

Contract of
| Indemmnity

e

peafo=t lation of risks. agreement. |
T |Public Welfare | Theyare beneficial tothesociety. | They, have been regarded as|

against the public welfare. .




mi.mdn i i ments, whereby the
dan. st The iy W"dw smirs;nﬂﬂc;j)ﬁa own or far any one
il ﬁy;nmmt is valid and not treated as in restraing
. ts in restraint of trade); the restriction on X
period of his employment with y

agmﬁ_
elseduring the period of
of trade (exception to agrecments i i
nmrocznyonh.ismmcﬂmdwms ¢
is valid and enforceable.

0.7 Sarvesh sells the of Tis shop to Vikas for % 10,00,000 and
o.:rs-mﬁg_ilsﬂuepﬂwmﬂthgshpp Pl ol Tl
& .. IRTP May 2018]
Ans. Hint: The buyer can im, restriction of the seller of goodwill, not to
carry. on similar business, provided the restrictions are rcasonzll_:le as regards
to the duration and place of such business; (exceptiod to restraint on trade);
the restraint on carrying on similar trade placed on Sarvesh, is not valid and
hence is void to that extent.

m A n—i dl‘B‘la-nd' e e SRR

on the validity of agreement. o
Ans. Hint: Generally any restriction imposed by service agreements on

the employee is valid and not in restraint so far as relates to the period of

employment. Any restriction on the employee whereby, after the termination |

of his service, he is prohibited from carrying on similar work on his own or
for another employet, is treated as in restraint of trade and therefore void to
that extent. Howaw_:r wglgre such a restraint pertaining to the period after
mm‘:tlol; of services is essential 1o protect the trade secrets and interest
bt kipszya“en ai:;oe berhe employee has knowledge of the same, then such
s st meheated as valid and enforceable pmvicli:d it is for a

The agreement between : :
of A busme; o nA & Bis valid and enforceable since B has khowledge

)
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15K 70 but at the end of the litigation, ar ¥ 2, Prief of Mr. Raman, Mr.
whel & of the Indian Contract Act, 1oqg " ¢4 by Mz. Seth under the

3

y an employee is prohibited
i his employment is valid and is not regarded as i

ihereb from accepting

i, U iy 35 in restraint of trade.

the given case Mrs. Seth has enlisted (hired) the services of Mr. X alegal expert

\,[:I]aﬂ agrees not to take up the brief of Mr. Raman during the course oFﬁ?ijgatan.
is valid & enforceable since th iction i

us the agreement is va : since the restriction imposed on Mr.

;ihdoe s not amount to restraint of trade. Mr. X can recaver the alj:naunt from

wr. Seth.

{210 Mr. X lends 2 10,000 to Mr. ¥, in order 1o enable him to bet with
S C as to the results of a horse i
Yo

'rf_iﬁ::- Can Mr. X_' recover the amount

e

: mig_ Hint: Wagering agreements are generally void and their collateral

agreements are treated as valid and cnforceable. However in case where
the wagering agreement is regarded as illegal, agreements collateral to such
agreements shall also be regarded as illegal and void ab initio; Mr. X can
recover his loan from Mr. Y since the loan given by him is in the form of an
agreement collateral to the wagering agreement (betting on horse race is void)
and js therefore valid and enforceable.

0.11 :&and B agree to share the proceeds of a robbery committed by

them. Alends ¥ 500 to B to buy implements required for the robbery. Can

Arecover from B the money lent by him (A). Give reasons.

Ans, Hint : No the agreement is illegal and hence collateral transactions will
also be void.

nt out with reason whether the following agreements are valid

L prC mised Sal:ria:;t.h.t.d.-leﬁd'i's.oﬁ,ﬂﬂo in lieu ul'oonmlmtion
Sp!::t’la.rth gets Riya’s marriage dissolved and he himself mnies

Aryan agrees with Mathew to sell his black horse. Unknown to bol

the parties, the horse was dead at the tm;e qfage;:em. o4

sells the goodwill of his shop to Shyam 100,000 and
; . 3 | -
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E|
MENTS 67

vl A uﬂ:?;:r o 1Dt Provides that a suit shall be fled by
; gw n-.actir‘:i JP;  Ati6m), el Lo m:;;:r:; and not in the other (where two
iy wu?;::::ee jings is valid. ; as valid, since partial res.lrai]\t 1o .

UNITIL:

i

p TR o Contract Act, 187 © .+ an agreement which daes ;
T~ s per Section 23 Df_ﬂ:le;’:::i:m public policy, T]fé (iif) ‘*"":l_aft?ngg:arties do not agree :: iﬁ::m”iﬂmwd—‘idm. i-e. in which
the object oF C°m'd‘r§;‘l’1 interferes with marital righ;, Qonldered as void. : T S0 e phcié aalie

< of the nature Wi blic policy. illegal and oy | is const it :
ed to pu Valid - Any restraint imposed by a service agreemeny, ‘whereby the employee

an se i
agrecmentin the gVeRCasElD o o opos i
& duties of a person and is there @ ined from working elsewhere or from practising hi i
imitio Indian Contract Act, 1872, o B isTSI2 7 0 gqoing the period of his emupr e s own profession

: F:Eud-ﬂ,gmmnr As per Section, ZD;‘:JT.:{{? 1:1;:: of Fact is regarded as vojg simultan®? as{ralid and not in restraint Ttlb_lmpllnyr;ent s s
(i) Void c £ Bilat is y \ o side ; . il 1husin the given case X can validly

et:ittem:fd;? if::rith NSPC'C‘: to the existence of subject matter at the tim, ?::,_.—ain = assm?ntr:efrf? E; El'al;USl I& a5 a surgeon & a physician during the
The mis . ; ;-4 of his employ years. p
of formation of contract. . 97 of the Indian Contract Act, 1872, 4y PEnOd '

Section = ted as void. However a buye, o

) Void A rain ler of good
ent which is in . i <rictions on seller o goodwill
3 cepti ertain res k X
ol canywm mni:e sa:::s!‘:lfa&;:epsgfrz\dded such mst{ict_ions are ’Pfas",“?lb]e
no;a.nimi hm:iu.ration & place of business. The r&smcﬂuﬁ.lfﬂpmé‘d in Ihg
;ven c;sits;e unreasonable and therefore the agreement is I restraint of
trade & void. ;
jv) Void Agree i he Indian Contract Act, 1872, an
v) Void rrent - As per tion 28 of t : . L C
:(lrgrjm-.ment which is in restraint of legal proceedings is void. The agreement
in the given case, imposes absolute Testriction on the r}ghts of the parties 19
institute legal proceedings & is therefore regarded as void.

1 of trade is trea

{fi} Where two courts have i

| tween the parties tha‘lthe.su{'tslibl'l!gl'beﬁlsdm__

F; - alone and not in the other. .~ '
iif) X offers to sell his Maruti car to Y. Y believes
onR car but agrees to buy it. i

| (iv) X, a physician and surgeon, employs Y as an assistant on a sa
- of ¥75,000 per month for a term of two years and Y agrees nof
and physician during these :
T Duly 2021, 4 Marks]
i, ﬂur-imfom;m}mnmm which provides that no action shall be |
oflegal b ‘; contract, shall be considered to be in restraint
Proceeding erefore void to that extent. Thus any clause whereby

an absolute sati §
o e ulatmmog, n on the right to seek legal action/remedy is imposed i

.pﬂcl_iceas‘atqw




TR

; 7 Marks, July 2 Mar
Ans. According to the provisions of section 31 of the Indian Cc_mtrf.lfct Act, 1872,
a contingent contract is a contract lo do or not to do something if some eveny
collateral to such contract does or does not happen- Thus for a contract to be
classified as a contingent contract it needs to have the following essentials:—
¢ The performance of the contract depends upon a contingency, i.e. the
happening or non-happening of a future, uncertain event.
& The event must be collateral, ie. it does not form a part of consideration
or reciprocal promises under the contract.
& The event should not be the mere will of the promisor.

One of the examples of a contingent contract is a contract of indemnity whereby
the indeminifier promises to indemnify the other party (the indemnified) for the
loss sustained by him on the happening of a specific future uncertain event,
Further the event, on which the performance of promise 10 indemnify depends,

!

is collateral in nature as it does not form a part of the reciprocal prormnise or |

consideration under the contract.
ESSENTIALS OF CONTINGENT CONTRACTS:
(a) The performance of such contracts depends on a contingency i.e., on the
happening or non-happening of the future event. !
(b) Theeventmust be collateral i.e., incidental to the contract. Thus the event
must not be a part of reciprocal promises forming the contract.
(c) The event must be uncertain. If the event is bound to happen the contract
is due to be performed in any case then it is not a contingent contract.
(d). The contingent event should not be the mere will of the promisor.

68

Marks)

]
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Ju

tions 32 to 36 of the Congr - ;
n certain

sec act
p:dns =nt contract, they are summa.r}s.adA]:;l;?:ml
32, Contracts dependent on the i,,g- of a 4

2 contingentupon the happenjng . A future uncertain event:
forced by law unless and until that even 1,
enfore e, such contracts become void,

sration Agrees to'pay B a sum of money if a certaj !
contract can be enforced only where the ship retums ?[nt}iu?hfemm TQIT
contract become void., ; i ship sinks, the

Gec. 33. Contracts dependent on the non
svent: Contracts contingent upon the non
event, can be enforced when the happenin
Iand not before. -

as

" Pp :.(5 of an uncertain future
-appening of an uncertain future
g of that event becomes impossible

{ilustration : A agrees to pay B a sum of money if a certain ship does not return.

The ship is sunk. The contract can be enforced when the ship sinks. If the 5111[3-‘
returns the contract becomes void. _

" e, 35(1). Contracts dependent on the happening of an event within a fuxed

time: Contracts contingent upon the happening of an event within a fixed time
become void if, at the expiration of the fixed time, such event has not happened
orif, before the time fixed, such event becomes impossible.

Hlustration : A promises Lo pay B a sum of money if a certain ship return within
ayear. The contract may be enforced if the shipreturn withina year, and becomes
void if the ship is burnt within a year (since the event becomes impossible).
Sec. 35(2). Contracts dependent on the non-happening of an event within a
fixed time: Contracts contingent upon the non-happening of an event within
afixed time may be enforced by law when the time fixed has expired and such
event has not happened, or before the time fixed has expired, if it becomes

. certain that such event will not happen.

Mustration : A promises to pay B a sum of money if a'cerllain ship does not
return within a year. The contract may be enforced if the ship does not return

- within the year, or is burnt within a year.

Sec. 34 Contracts dependent on the future conduct of a person acting.in a
particular way : If a contract is contingent upon how a person will act at i
unspecified time, the event shall be considered to become impossible when §:;:m
person does anything which renders it impossible that 1?e shm‘dd 50 act wi

any definite time, or otherwise than under further contingencies. :

. - i
In other words, if a promise depends on the act of a_!.hu‘df : .P:’aw' 'E[:Tﬁmlf
void should such third party refuse to do the act or if he incapaci




70 mnn=Jtr~flm'“*‘""’“’“"“m'"372 the pri
ises to pay the price afte
o i ggdstﬂndBPm" ﬁxmgi‘rtheagree‘“en?_

from doing it Fore& 25 ' orice or if he dies before
jes C. C marries D, T},

has fixed it. If G refuses

id. - if Bmarri pi

Hlsustration : Asgrees toP2Y B;%?ieﬂrﬂipossible although it is possipj,
age of B to C must oW marry B.

mf die and that C may = bl event: Contingent agreemer,

Sec. 36. Contracts dpentT, ;';np.,ssj ble event happens: ““"t;’l"‘d- Whethe,

i arnothdO f the ev%nt is known or not to the parties 10 the agreemeny,

the impossibility oL

at :h! E;.P:ls:wm it is mack..

M

Ans. A quasi is simni : ike a contract it also creates
_contract is similar to a contract. Just )

legal :bligations. But the legal obligations created by quasi-contract doln.m rest
on any agreement but are imposed by law. It is therefore; contractual in lay,

but not in fact. A
1t is an obligation which the law creates in the absence of any agreement, when

the acts of the parties or others have placed in the pussegsion n( one person,
m:naey r.:rJ its equivalent, under such circumstances that in equity and good
conscience he ought not retain it, and which ex ageugo bono (in justice and
fairness) belongs to another. : :
Quasi-contracts are based on principl ]
They dim at prevention of “unjust enrichment” i.e. no m
tnem-}chhlmsell’atlheonstdfanothen 3 ;
Types of Quasi-Contracts:— : : -
Sections 68 to 72 of the Contract Act deals with five different types of quasi-
contracts. In each of these cases there is no real contract between the parties,
but due to peculiar circumstances in which they are placed, the law imposes
in each of these cases a contractual liability:— .
(1. C];i;l 6;0; necessaries supplied to persons incapable of contracting
“Ifa person, incapable of enteting into . " : i
Boend i sugpor, s sgplid Do Mhperson with » ,,’L.?;‘Jn-"é’s'"ﬁfé’fﬁ‘iﬁ
g in life, the person who has furnished plies i i be
reimbursed from the Ofsuch.ir{zmu 2 ;g‘:'tsc;!ﬁ'srpphes is entitled to
2. Rigiht to recover money paid for another person (Section 69):
A person who has paid a sum of money which T it
another is obliged to pay, is entitled

fo be reimbursed by 1 !
him to protect msiymhﬂﬁ.f:ﬁf person provided the payment has been made b

es of equj& justice and good conscience.
an shall be allowed
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5N . The following are the cqpds,:
i- The payment should not be aml'-lntary o PT‘.Jlmmno

3. The payment must be 5_‘-'Ch as the other par;y w Nhinty :
Obligﬂﬁon of aperson enjﬁﬁngben!ﬁ‘s ofnon-;‘snluitmb:;a\:;:c?jl'l

persott lawfully does anything for anos
L he + intending to do so gratuitously, and _;::f
| it of, the latter is bound to make compe
; :hfg; wore, the thing s0 done or delivered”.
1t thus follows that for a Suit to succeed, the plainiff must prove:
(i) that he had done the act or had delivered the thing lawf
) that he did not do so gratuitoiusly, and = %
* ii)- that the other person enjoyed the benefit,
4. Responsibility of a finder of goods (Section 71):

u ho finds goods belongin ’ y
r:ﬁfgrsef:’::: t hf samg msponsibiﬁryga;o aa;"fi‘;z?amd fakes them into his custody,
). conditions: : . ;
. ‘1. Aperson who finds goods and takes possession of it is responsible as a
b - bailee. :
2. That is, he is liable —
# to try and find out the true owner and
# io take due care of the property (section 151).
3. Finder is entitled to a lien until paid cdmpcr:nsation. but cannot file a suit
to recover such compensation.
4, Finder is entitled to possession against all except the true owner.
. When owner declares reward, finder can sue for reward.
Right of re-sale: If the owner is not found or if he refuses to pay lawful
charges, the finder may sell— -
4 When the thing is in danger of perishing or losing the greater part
“of its value. $
# When the lawful charges amount to two-thirds of its value. -
* 5. Liability for money paid or thing delivered by mistake or under coercion
(Section 72):
F “A person to whom money has been paid, or ﬂryfhiﬂg delivered by mistake or
under coercion must repay or return it (Sec. 72)".

e

fone’s interest.

\
F:ﬂh":OH, or delivers anything to.
©'1 other person enjoys the benefit
nSAtion to the former in respect of, or

(=D

; p : P t:
Ans, Difference between contingent contract and wagering agreement




mmcrm 1872

A conting -
- ; Contingent contract may not Contaijy
of recip- m:- ocal promises. =
: il A t contract either pg

= jes|3. In 2 rest in the subject matt,
ing agreement the parties +ay have interest in j er of
. m.hﬂuﬂmﬂxs"b}m LT ﬂfme{:mm'am.
onﬂnggmcgnuaclth:fume\-em

Wntﬂwhmm‘ ;-:{':‘?cmuateml and incid:malj;
riining factor 5. Every contingent contract is not of
agering nature.

A Lhe salic . 22 = . -
circumstances, obligations similar to tImSF: arising under 4
Ans, In ”micm sed by law on the;tzlﬁeé although the parties never intendeg
ccu:lum- i a::a cc?]?[:'a.cl. Such obligations are Quasi-contracts. Quasi-contracts
dl:.m t h::-e their source in agreements. They are imposed by law tou phold the
prinn;ple of equity. The following are the salient features of Quasi-contracts:—_
# They do not originate from agreement between the parties but are im.
posed by law to prevent unjust enrichment of one party at the expenge

of the other.

contract.
¢ Quasi-contract createsa rightagainsta specific person i.e jis in personam
and not a right against the entire world. - 3
¢ Theright under it is always 4 right to money and generally to a liquidated
sum of money. E
+ A suit for its breach may be instituted in the same manner as a suit for
breach of contract. ]

n due from Z to avoid legal
s of the Indian Contract Act,

i

t.‘()uas].cm' ” tract;right to : e
p v recover money paid i i
Lo reimbursement from 7 since he is an inr.erest{-dp?anf;r ey e

{ :;t’m & uPP]iCd to an jncompetent Person or his de.

¢ Duty of a legal nature and not promise (agreement) is the basis of such
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5 s

out of the property of the I

g Yes, : i
p matic, if any, [(_Zlairnlfor necessaries

pendent.]

+Since the contract i contingent upon

Y
Ans. PI8 i : .
son-happening of a specific future uncertain event [i.e. non-returning of ship].

termination of his awn lease, pays
theférﬂng to the

Q.11 X found restaurant. He enquired of all the customers,
present there but the true owner could not be found. He handed over
the same to the manager of the restaurant to keep till the true owneris

found, After a week he went back to the restaurant to enquire about the

wallet. The manager refused to return it back to X, saying that it did not
ght of the Indian Contract Act, _18‘72; _cdmmmt whether X can

In the i
cover it from the Manager? . [Now. 2019, 4 Marks]

Ans. According to the provisions of section 71 of the Indian Contract Act,
1872 a finder of lost goods is entrusted with same responsibilities as a bailee.
Under the provisions of Quasi-contract, a finder of lost goods is bound to take
- n}uc_h case of the goods found, as a man of ordinary prudence would under-
Similar ¢j rcumstances take of his own goods of the same bulk, quality & value.
He must also take all reasonable measures to locate its true owner. However till

€ owner is found the finder is entitled to retain the goods as his own against
the whole world (except the owner). Thus-the finder of lost goods is not only
' the position of a bailee but is also regarded as the next best owner at law.
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CH. B 1 CONTIN :
710 INDIAN CONTRACT ACT. 1872 OENT QA o crg
UN i 75
T4 1 he given case Mt Y has hig ;
nt & makes offarts to locate 1, it f T 4 lakhs. Th parents’ je,, .
In the given case X found 8 w'ua;oj;:e'ﬁ::atm owner x‘""““; the 'i"n"“iﬂr : E;-’bia v:](.liﬂtll:m Mr. M can ?-:&T:lrymg the a ell?a:‘:;m & maximum real-
gvmer. As a par “rlme‘;f:dﬂl:: After a week X m‘!“““::}“;‘ the walles oy, C’J"c::momem for he ncccuar'lesafli?e su 'ﬁ'“m munfr:f“::mlarhm, =
of the restaurant W wfuses to return the sam i jm Pplied o My y , 25 B
the managet. but the manager refu isions it can be concluded that X being . (i) All uuC:liio‘::; :l:‘.d md%ﬂ supplied by o S ﬂ:.ldhu grandmother.
Thus applying the above ey pmuf bailee andalsoentitled toretain the gagg, andor his lmresuunmabl re eimyrd"d is ncomaﬁua:fm'hcfmnmum g
finderof lost foods is in the position X can recaver the wallet from the managg,, e nucﬂ’“?" i, Y Tequired to suppopy i = €, provided, they
found as against the whale world - . : - \ready in his adequate possession. Ttems of fy, dlmlld“.d of living & are not
ot mlﬂ"h C tllof].h n gdiﬁal pxpenses eic. are all regarded asne‘:!ssarj‘ Cloi I and expenses on
: other aged 85 yeary ¢ it 15 evident. that expenses incurred op mad‘es o ik
Thu s dependent on Mr. Y shall algo be ::‘aml‘::r: of the'm:_:i
ecessaries

T

Yaged 21 years, lost """""m dm
He was loft with *ml" Mr. M their neighbay,. o
mothel
mbursement for the same can be claimed oy
y from the property of the

i « in an accident. t y
pareats ﬂulﬂﬂl“‘w;mthﬁmm both of =
ot in the house built by hj, it]l:: or;lp etent person, if any,

out of pity, staried < used to live
‘them. mYdewmmm&nmcid assistance for
e medical treatment. After supplylng necessaries to Mr. y
;pp:uchndshefurmcrasklnxh_imtnpaybackzls
ukhshwmdfurthemedicnllrﬁm’u;ntofme_ I
(grandmother Ypipdodﬂnthehugolhispaunts ewellery |
mmam:nﬁmeoﬂ4hkhmwlﬁ:hmaybendjusmdagw.
the dues. Mr:. M refused and threatened Mr. Y of legal suit to be broughy
Now, you are to decide upon based on the provi sionsuft_helndim%_ I
tract Act, 1872: . : |
| () Will Mz M succeed in filing the suit to recover money? Elaborate
§ the related provisions? : _
i'ﬁﬂ What is the maximum amount of money that can be recovered hy
5 M M? i £
above act also apply to the medical

| (i) Shall the provisions of the
. treatment given to the grandmother?  [Dee. 2022, 6 Marks]

Ans. According to the provisions of the Indian Contract Act, 1872, a person
of unsound mind is incompetent to contract and cannot be held personally

liable. Further according to the provisions of section 68, if an incompetent |
person, or anyone whom he is legally bound te support, is supplied by another |

person with necessaries suited to his condition in life, then the person wha has |
ﬁm such necessaries is entitled to be reimbursed from the properties of
such incompetent person, if any. ]
IhthegivmwseMrMhassuppliednecessaﬁesdlifem'MrYa son of
. H . Y, a person o

unsqund mind and also to his dependent grandmaother,

0} lp]:lyl'ng the above stated provisions to the given case, it is evident M M
mmmpply;"; Mr Y, 2 person of unsound mind, for the reimbursement for the |
oo ;ceslzlnes of hfe to him & his grandmother. Mr. M can only recover |

ney lor the necessaries from the property of Mr. Y.




e oumance in respect of goods and money?
r Tender : When the pmmisoroffuers to pcr:fonn his
obligation under the contract, b."“ is una?le tado sg bec;ou;z a:‘i gﬁ?f&é‘; :ii:;'%
not accept the performance, it is called “attempted perio st i
Thus, “tender” is not actual performance but is only an “offer to perl nl-n the
obligation under the contract. A valid tender of performance %s equivalent to
performance. - Py \
ESSENTIALS OF A VALID TENDER : A valid tender or offer of performance
must fulfil the following conditions: (Sec. 38) 4 .
I It muﬁl be unconditional (a tender is conditional where it is not in
accordance with the term of the contract).
It must be made at proper time and place.
It must be of the whole obligation contracted for and not only of the part.
If the offer/tender relates to delivery of goods, it must give a reasonable
opportunity to the promisee for inspection of goods so that he may be
sure that the goods tendered are of contract description. !
. It must be made by a person who is in a position and is willing to perform
the promise.
6. It must be made to the proper person i.c., the promisee or his duly
authorised agent. Tender made to a stranger is invalid.
i gtz:“’ are several joint promisees, an offer to any one of them is a valid
naer. G

8. In case of tender of money, exact amount should be tendered in the 13‘-351
tender money. ;

bl o

W

76

N

f

. fﬁ oct CSec: 38) : Where the promisg, has fe

)
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of refusal to accept a &

Proper],
! A Y offer of pPerformance or
jsee, and the offer has not accepte‘eia‘ioﬁ“ of performance to
omiSOr'S obligations under the Contracy cénm:?' according to section
£ 0 an end but his rights

e con e
tract but may initiate action

!
(he P

38, 1€ " He need not perform his part o
adf',ut;:lfh e promisee for breach of contracy

; If a debtor has properly off,
on : olfered
p:im : cept payment, thedebtor's liabiuwt&m money, and the creditor
refUS™  he will not be liable to pay interest ont
Hfor‘;ji\c tion of the tender.
of reJee

Pay shall not come to an end.
he due amount, from the date

- The phrase “time as t_he essence of the contracy me-ns ﬁ-m performance
ithin time is the most vital condition of the contract. IF time is the essence
*f the contract then th\? other party can avoid the contract and if it is not, the
other party cannot avoid the contract,
\When is the time the essence of the contract?

1. Whether time is of the essence of the contract, depends upon: *
- (i) The intention of the parties;
(ii) Nature of the transaction; L gt ;
(i) The terms of the contract i.e. if the partiés to the contract have
f expressly agreed that performance within a limited time was nec-
essary; - i
2. Itis well settled that unless a different intention appears from the terms
of the contract, ordinarily in commercial contracts the time of delivery
of goods is of'the essence of the contract but not the time of payment of
the price; e
3. In contracts for the purchase of land, usually time is not of the essence
of the contract because land values do not frequently fluctuate.
Effects of failure to perform a contract within the stipulated time. Sec. 55
deals with the subject and lays down the following rules: - 19
1. Where “lime is of the essence of thé contract” and there is failure to per-
form within the fixed time, the contract (or so much of it as remains
unperformed) becomes voidable at the optioh of the promisee. He may
rescind the contract and sue for the breach. e
2. Where “time is not of the essence of the contract’, failure to perform ;u\}rlltl i
the specified time does not make the contract voidable. It me\:ir;fh;e -
Sucha case thé promisee cannot rescind the contract ,arll:dh; claim com-
2ccept the delayed performance. But he would be et?lr]:: by the delay. This
Pensation from the promisor for any loss caused to hi

: s isor should not
rule is, hDWEVEl", subject to the condition that the promisor s
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ONTRACT ACT. 187
EANC 79

78 UNIT 11 IND i { be appropriated to disch
ce beyond @ reasonable time: otherwise the COntryg, | :sdcbts are of equal slanélin; E;j lh;‘ debts dug i . )
delay the perfo{mﬁ at the option of the promisee. o i hall be appropriated in discharge OE the same gy, date) ; hhm& i
will become voidable S L o aecount of the p.mm;scrsna;} |I.1rclt.;. Per. | 5 . 2e of each syep deby Pmllj(l) r; ]’)aymelnts
3. Incaseof acontract En the agreed time or within "_”;.SO EL e Uime, uss and explain the law relain onately.

form his promise Wit Tl isee, instead of rescin ing the contry, g W]filitles of the joint promisop ting to the devolution of join
the case may be, and if the P ance, he cannot afterwards claim compe,' © nd lia ; — OIS, . oint rights
accepts the del ayed peri?i";'y A% ‘delay, unless, at the time of accepyj, . pevolution of joint liabilities & join rights (secs. 1

: 3 2 S 1 A . .. - : 5. By
aepat amrlf(:nsrinc:::c he gives notice to the promisor of his intentjg; M(s’) pevolution of joint liabilities (Sectjon 42) Fod:
the delayed pe " \hen two Or MOre persons have made g iy

ES— ary intention appears by the cq ioit promise, then, unless a
- : 157 What a the rules for Fctnlr ailip oy YA miract, all such person . i

e R T A S
Sl e ] L W v p: . i1

e distinct debts to 2 creditor and makes , representatives of all jointly, must fulfj fhet;::n?ifs::he st sevivor, the

owes multipl
i i the debts, then the manner ; : e y
fficient to discharge all the T in (if) Any one of joint promisors may be compelled to perform (Section

to do 50.

Ans. When a debtor

thich is insu ! :

mcﬁllc";ﬂ;nm; has to be applied to discharge :; ?anécu]ar dfi? Tgn';:zmls 1 =
A _Sections 59-61 of the Indian ontrac 5 Jays ) . \ o

appropriation of payments Secti which are as follow, When two or more persons make a joint promise, the R

ing the appropriation of payments absence of express a
garding s isiruction of the debtor: T thedehy, ‘“E,’é'i'of i joirﬁ Dmmﬁi::z;n;m t Ef the contrary, compel any (one or
s creditor, at the time of making the n . h promisor may compel = o the whole of the promise.
to the appropriation of payment (iii) Each pro ¥ i wpel contribution— Each of two or more joint
' Cof the promisors may compel every other joint promisor to contribute equally

down the rules re,

1. Appropriation as per
or, owing multiple debts to the samc
payment, gives express instructions as

then the payment must be approp riated towards the discharge of the with himself to the performance of the promise, unless a contrary
particular debt as msnucledlhz;h? debtor. . 1 8 1 intention appears from the contract. o ALY
2. Appropriation as per implied circumstances: SOME IHES & Cebtar Sharing of loss by default in contributi
: ; : chich is 1 ntribution— If any one of 1
owing mu]lnp{e debts ma_akes a pament to the credlto_r which is insuf- it pEOTHNORS ks defanlt 1 1A Ctiibi s, (s \.\’i_:l or more
ficient to discharge all his debts, without any express instruction as to R Lesit o » the remaining joint
promisors must bear the loss arising from such default in equal shares.

the appropriation of the payment. In such a case, the appropriation
must be done towards the debt, which the debtor intended to do so
under the implying circumstances.

3. Appropriation of payment where there is no express instruction,
nor implying circumstances: When the neither the debtor sends the
payment with any express instructions, nor do the circumstances imply

(iv) Effect of release of one joint promisor (Section 44)
Where two or more persons have made a joint promise, a release of one
ofsuc_h joint promisors by the promisee does not discharge the other joint
Promisor or joint promisors; neither does it free the joint promisor so
released from responsibility to the otherjoint promisor or joint promisors,

as to which debt the debtor intends the payment to be applied, then the This section gives to the promisee a right to release any one or more of
appropriation may be donie by the creditor at his own discretion. The the joint promisor from the liability under the joint promise. Once the
creditor may apply the payment towards the discharge of any lawful release is granted, the promisee will not be able to file a suit against the
debt, as per his disqm_rion_and intimate the same to the debtor. Once the released joint promisor. But, the liability of the other joi nt promisor shall
ﬂ::::ﬁfmﬁi"m is communicated by the creditor to the debtor, continue unchanged. Similarly, the liability of the released joint promisor
R ﬂ;;) changed. ' towards other joint promisors for contribution shall also continue.
debtors i mtﬁg:ﬁ:{"eﬁjappmpﬂme the payment to a time barred (v) Devolution of joint rights (Section 45)

wesly) . wh, tw n:a.de H;;l:;le ﬂ::er:i r.? the principal sum. H‘-:)\-\.*te\'fl";:l When a person has made a promise to two or more persons jointly, then,
debt. itor to an unlawful or disput Un|*1§‘ss a contrary intention appears from the contract, the nght 1o ci}z.\'lm

4. Appropriatio : ' . ' Performance rests, as between him and them with them during t eir

any ex on in chronological order: Where the debtor does not giv joint lives, and, after the death of any of them, with the representatives
- Press Instructions as to appropriation of red- of such i : .urvivor or survivors, and after

or appropriates the payments as per his di payments, nor thec uch deceased person jointly with the survivor o : 5 l

per his discretion, then the payment the death of the last survivor, with the representatives of all jointly.
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CTACT, 1872
Mn;muﬁm

4 i
; ce is prescrih,
s : and manner Dfl”’f””"'m.] 1 e
Ans. ance must be given s pl‘l.’-SCl:d - IF therg j,
imheaonmﬂacnr}wp“*"m st be made in accordance with .

following rules: o A cation is required tq
(i) Where time is not @edﬁw per?:":z‘i; mul::’l?e rendered by the pmmi::::
m_z;: In suthaa;’:;me_ ‘What shall be the reasonable time shall depeng
i tances of each case. : L%
‘wmﬂ” c;:ui spedﬁo:d & no application is required to be mad, ,
When the p:rformance is to given on a p@“{bﬂd dﬂyh& the promise,
has undertaken to perform it without a;_)phcarmn by the promisee, the
misor may perform it at any time during t‘he usual business hours g,
f(u‘:h place & on such day at which the promise ought to be performeg,
(iii) Application for performance ona cer_min day has to be l'qade: When
the promise to be performed on a certain @ay :jmd the promisor has not
undertaken to perform it without the application by the promisee, it i5
the duty of the promisee to apply for performance at the proper place
and within the usual hours of business. )
(iv) Where no application is to be made and no place for performance
has been fixed: In such a case it is the duty of the promisor to apply to -
the promisee to appoint a reasonable place for the performance of the

promise _and to perform it at such a place. ; ;
srmance of recipr !&mnjm

(i)

Ans. Reciprocal Promises (Secs. 51 to 54 and 57)

According to section 2(f) promises which form the consideration or part
of th:_ consideration for each other, are called reciprocal promises. Such
promises are‘mu‘tual promises, i.e. a promise for a promise. When one party
gives a promise in consideration for the other’s promise, both the promises
are called reciprocal promises. For example, in a transaction of sale, there
are two reciprocal promises: y :

Kinds of reciprocal promises:

s MMW'WMSH : Where one party has to perform his
ﬁm tly without waiting for the performance or willingness
e, party, the promises are mutual and independent. For exam-

+ £ agrees o sell the car and deliver the same to B on 1-1-2009 while

‘B agrees §ida
* ym::dmoe on 15-1-2009. The promises are independent.
party depends upon th Whm the performance of the promise by oné
hlbiion pi: the prior perf_omiancc of the promisor or by the

are conditional and dependent. For example, ¥
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agrees 10 construct a]-mm for Y,y
the house. The promises are “°ﬂdiumesa:;s; Pply cement for building
tual and concurrent . epende;
4 ";‘“ eously, th %em W6 prom; e
simulear ¥ HIEY ale said tg be Mt PSS are to be performed

., regarding performance of mm‘“” and concurrent,

. The reciprocal promises must be performeq
contracL. (Sec. 52)
_If one party prevents the other part
: promise, the contract becm'm:_'uw:.id:=\1:5'1,:3'2.;;.:1.1
claim compensation. (Sec. 53)
4. Where the nature of reciprocal promises js such that
ﬁ-_.mc_ed unless the 'olher party performs his Proml?s;: 1]?:1{1-1?; tt;,el]:;:
then if the latter fails to perform he cannot clajm s s [m?n o
other, but must make compensation to the first party for his loss (Se:
54) ey :
5 Reciprocal promise to do Lhir@ legal and also things illegal - The first is
avoid agreement. (Sec. 57)

in the order fixed by the

performing his reciprocal
the party so prevented can

Ans, Sections 62 to 67 of the Contract Actare listed underthe imading “Contracts
which need not be performed”. The relevant provisions are as follows:

.1. If the parties to the contract agree to substitute a new contract for it

| or to rescind or alter it, the original contract need not be performed.

(Sec..62).
Where the parties to a contract agree to substitute the existing contract
for a new contract, that is called novation. In the well-known case of
Scarf v. Jardine (1882) 7 App Cas-345 it was stated that novation is of two
kinds, (i) involving change of parties; or (if) involving substitution of a
new contract in place of the old (see next chapter for more details).

2. If the promisee dispenses with or remits wholly or in part, the perfor-
mance of promise made to him or extends the time for such performance
or accepts in satisfaction for it, the contract need not be performed.
(Sec. 63) -

- 3. When a voidable contract is rescinded, the other party need not perform

+ his promise. (Sec. 64).

4. "I the promisee neglects or refuses to afford
facilities for the performance of his promise,

the promisor reasonable
the promisor is excused
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82 il ey non_perfm‘ma“cc caused thene[-_,y»_
or re

rights and liabilities of a Da

T i
mmeans transfer: The tances. ASSIgnment mg,

: ; ' - i ml = -
b mﬁ:: assigned under certain Sfr}:::s
mowajr :\ by act of parties of (i) by operation o
. ’ml regarding assignment of contracts are summarised below:
Ruiles: The rules =

parties: !
the till, ability credit, or other personal qualifi.

1 C"’.’”‘““; mﬁ;:sasﬁ:* ﬁ»‘;wﬂ“s’ a contract to marTy, a contract fg
paint a picture, a contract of Pers_"""] “’;“i‘:i
2. The obligations undeb: a can}r::‘;} ie., the bu
contrac trans| .
3 ::w contract ;;be:o;erﬁmmd through the agency of a compelent person, if
" the contract does not contemplate performance by ff_w pronisor, personally
~Sec. 40, But in this case the original party remains responsible for the
- proper performarice of the obligatiens under t‘hﬂ cootract .
4, The rights and benefits under a contract (not involving personal skill or
volition) can be assigried. : . &
5. Actionable claims can be assigned but only by a written document. Notice
must be given to the debtor: An actionable claim is a claim to any debt
* or to any beneficial interest.
B. Assignment by operation of law: : h
Assignment by operation of law occurs in cases of death or insolvency. Upon
the death of a party his rights and liabilities under a contract devolve upon his
heirs and legal representatives (except in the case of contract involving personal
qualifications). In case of insolvency, the rights and liabilities of the person
concerned pass to the Official Assignee or the Official Receiver. Assignment by
operation of law occurring upon the death of a party is known as succession.

S W O

g;shcc.mﬁui mﬂmpromsu_:.ns of section 37 of the Indian Contract Act, 1872
pmml im' "esu n]m“;“d: must either perform or offer to perform their respective
g Pelfm:ma_.nce is dispensed with or excused under the
‘Act or of any other law, A Mt‘h Orexcf.wt_ad S B isnislonk gl the coniea
o do imdrs dhc r.‘ontra;:t pmnusdr must perform exactly what he had pmmjsed
t0 cither perform or ot 1S L€ Primary duty of each party to a contract
3 to perform his promise. The most common way of

2 ing a contract is ]
a valid offer to perform, Fzyn‘;:f &f performance whether actual or by making

€ promises bind the legal representatives of

']1.5 pro

i MPDO{] A dies before that day,
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S misor, i the event of his death .
n appears from the contract, brior to

83

tio Performance unless a contrary
tiom : — - _
lel: A promises tode]jwl,gmds ) y .
1,000 : As representatiy, certain day on payment of
21 1o B, and Bis bound 10 52y X 1,00,000 to s repesseey e (0 deliver the
is ; A ves.
gxarﬂl’le 2 : A promises Lo paint a picture foy Bl i s es :
A dies before the day. The eontract cannot e enf::: s ?’:hﬂ certain
ﬁmsenmtives or by B because it involves yse of el l:]l either by As

I 5 - ™ J - .‘_;
: [MTP July, 2021]

s According 1o the provisions of seciion 39, of th i

Ao hen 4 paty 1o contract has refused 1 perform o disabled bimac
from performing his promise in its entirety, the promisce may put an end to
he contract unless he has signified by words or conduct his acquiescence in
s continuance.

performance under a contract is deemed to be validly completed only when the
romise is performed as contracted and in its entirety, Thus if the promisor
refuses or disables himself from performing his promise, the contract shall
hecome voidable at the option of promisee who is aggrieved. However in case
the promisee decides to continue the contract, he would not be entitled to put
an end to the contract on this ground subsequently. In either case, the promisee
would be able to claim damages that he sustains asa result of breach.

o
Ans. (a) Tender of Goods & Tender of money:
When the promisor offers to deliver| When the promisor offers to pay the
the goods or services in a valid manner, | amount due under the contract, to
but the promisee refuses to accept the | the promisee validly, but the promisee
delivery, then such an offer amounts to | refuses to accept the same, then such
Tender of Goods. an offer amounts to Tender of Money.
|0n the rejection of a valid tender of|On the rejection of a valid tender :j,
goods, the promisor stands discharged | mone¥, the pmn_nsor 1s mtlfﬁ;:l?fg
m his liability to deliver goods. from his obligation to pay the cebt-
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= e, i EC ?
i
ue the pn:-rnuma it ohligation 10 P of
on of rejection of vi
jsee.

the prom -

e

1 be discharged from hig
ay interest from the dage
id tender of money by

Promisor can s %

by him

?mr:}ecme;:uns:;'inv:]did{ender. Thus the
) canhgguedford.‘am 8.

¥ 3 ] e u’\ M
[Assig ) ]

The transfer nfnghlsl bya persan
{0 another person is called a4
assignment.

I

ransh - of righis and

Assignment takes place du-l'i-_hhng
death of a person. the lifetime cj{'a n__ |
n is not & Voluntary Assignment is a Voluntary g
p]aaeam.omaricaliy of the parties.

.
Assignment requires execution
of an assignment deed.
All the rights and liabilities of a (?n])_vlrligllts can be assigned
person are bywayof liabilities, u!‘xder a contract,
succession. P umot&msngned.u:ﬂes\q there
E is movation.

R . - —
No naotice of succession is|Notice of assignment must be

.}wiss ;ot sustainable.
A

. Notice . I
f {mqnired to be given to any |given to the creditor.
person. |
7. Consid No ideration is necessary | Consideration between assig-
l ' for succession. . nor and assignee is a must for

assignment. ;

Ans. Hint ; In case of joint promisees, in the event of death of one or more joint
promisees, the rights and liabilities shall vest with the surviving joint promisees
along with the legal representatives of the deceased joint promisces. Thus in
this case performance shall be demanded by Z, the surviving joint promisee
alongwith the legal representatives of X & Y.

Sl not barred by the limitation of time. A
B?500 St ok LD e. A pays
j on account generally. B later sues A for 1500. A pleads that the

amount of dabt DBiatan tins 1 n
500 ﬂgzinm tltl]ioftlsau; e, Hoge account of settlement of
time barred 2 00 and the cheler debt of T 1000 now being

< cannot be realized. Comment on the plea of

013 & owes B two sums, one for ¢ 1000 which is barred by limitation and
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v s for appropriati
t;gli?setructio?-l;s) [05 ap;'.,";'p"é;? eI \hert the det, .
gﬂhﬁch indicate the intention of khcl:l):b‘:nd Tk any implie‘dc.:::?rzi:r;‘t::\\:n

iati es
exit the appropriation shall be done at ﬂ?; E:isj;f PPropriation of payment,

85

ditor : it ;
cIe bt or interes uulsta_ud_mg or 2

] de ; _ even a :
1V idly appropriated 500 against (he titnegah::“ atime barred debt, Thus B

ed debt of 1000, The plea of

ey Tt & contract With B {5 T :
Ken ordin ﬁé_l’;}' ..tQ_I’Fjldﬂ"_wqufwhi_m"_'xh,ﬁd' s
N ecifical \ﬁm&:.-a-m,ldm the payment but X
lalming that 1t was insufficient because the

Ans. 2 : 1 valid 1Cl‘1;.1.er of m e -
result in discharge of B from his obligation to pay the amount%?eijlr:::'l dr:l?et'
however he shall stand discharged from his obligation to pay interest on the
amount of debt. :

5%, and Z ave partners of software business Jorally sromics G oss

0000 0 A. Over a period of time Y became insolvent. bt by wabrts
are sufficient to pay onc-forth of his debts. Z is Tled to pay the
whole. Decide whether Z is required to pay whole amount himself to A
in discharging Joint promise? -
Ans. Hint; According to Section 43 of Indian Contract Act, 1872 when two or
more persons make a joint promise, the promisee may, in absence of express
agreement to the contrary, compel any one or more of such joint promisers
to perform the whole of the promise. Further, if any one of two or more joint
promisors makes default in such contribution, the remaining joint promisors
must bear the loss arising from such default in equal shares. Therefore, in this
case, Z is entitled to receive 2,500 from Y's assets and 13,750 from X.

Q.16 A agreed to sell 10 tons of wheat to B. No time of delivery has been

fixed. At 11 P.M. A takes a truck of wheat to B at his house. Is it a valid
Ans. Hint: Tender {or performance to be valid must be given at a proper place
& time; here the tender is not valid, thus B can rightfully refuse to accept the
tender of performance.

Qﬂ Krish, Kamya and Ketan are partners ina fim. They jointly promised
$0 pay 7 6,00,000 to Dia. Kamya become ins:;lvem. arl_d her private assets
are sufficient to pay 1/5 of her share of debts. Krish is comp'e_]led to pay
;he Whole amount to Dia. Examining the provisions of thm cu::tmm‘fmm
¢, 1872, decide the e hich Krish can recover )
Ketan - 3 me“mtww  [May 2018, 4 Marks, MTP May 2019]
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- joi ral. The promisee

g pility of joint promisors is j;;ﬂt & sewﬂf Riphors pmn;::

= liabilt 5 e , : -I
mﬂ‘:c?f.tt}w joint sor:nf:of thieprom;se_ sht:lé :\em e;tgﬁ:;; 52; .
sued, a);oim Promisofoﬂ ioint promisors . Further 1?1-ibutian shall be b Cy
f:nn'ibuuon fraca S ml;:'rj: the loss due t© non-con :

the joint pmnj 3 ;

:;amn:':{her joint promusoﬁr:h c;:;.l;:; o
i Iﬂhl‘-:;SbC:;mC insolvent, ¥ 40,000 is O
f;?ﬂyauw is recoverable from ketan.

he entire amount from Krish, SincE
nly recoverable from her estage &

A formance of a promise from a thirg
oy Whena; pmmmrdlsscz:ffxwfgﬁapﬂfgainst the promisor. Thuls performanc,
pmnn,h‘.aa?,no; s:’;"@“’r 1o contract, if accepted by the promisee, results iy
g_]:i:ha:ge :;przmiscr to that extent, even the latter has neither authorised ng;
ratified the act of the third party. ST R

i i i of T4 mZ, a How
Thus in the given case by accepting payment , L 2
entitled to sue X only for the balance amount of 2 20,000. X shall be dischargeq
upto the extent of T 40,000.

019X, ¥ and Z jointly borrowed ¥ 1,50,000 from A. the whole amo

was repaid to A by Y. Decide in m_e'_nghwdwtndlanccn Act,

72

T i 4 . J'P%p
~ () Y can recover the contribution firg
(§} legal representatives of X are liable  case:

(iff) 'Y can recover the contribution ﬁ %mﬁ, mm Z becomes

¢ dosolvent. .~ ' [RTPNow 2019, MTP Nov. 2020]
Ans. According to the provisions of the Indian Contract Act, 1872, joint
promisors shall be jointly & severally liable to a promisee and in the event of
the death of any of them, his representative Jointly with the survivors and in
;LI:le ﬁj’:;nt of death of all joint promisors, the representatives of all must jointly
ey d:cp;:;tuse ﬁ:qhera p_mm:'.seeis entitled to claim performance from any
s tfmuusom &in such a case the joint promisor who is held liable

ently claim contribution from the other joint promisors.

. Thus applying the above provisions—

) Y can validly recover contribution

amount o promisee, AX & Z will con

from X & 7 after repaying the entire

e |

Page 39 of 73

CH.9: PERFORMANCE o A CONTRACT

14 the event of X's death, hjs legal v,

(#) L‘;buﬁun to Y. However his liabiliry sﬁ

X inhe‘rited by him. ]

2 - ibution from 7

vy can recover contribution from 75 aeers - ] -~

(i) Joss due 10 non-contribution an acco::tts 0}“2‘5:‘;“?;111 of his ﬂstzluency
ally by ¥ & X in such a case, VETICY W borne

eq "

. 87
Presentative shay be liable to

tati pay
all be limited tq the value of estate

032019 M. Datumal whilepaying off part 75
that the lender should adjusted 50,000 towards the loas take
2019 and balance as against the loan on z’s-nz-z_ow.-lo?n =
Sonumal objected to this arrangement and asked the borrower to

the provisions of the Indian Contract Act, 18727 e s P
What would be the answer in case the borrower does not insist on
such order of adjusiment of repayment? .

. [Nov. 2019, 6 Marks]
ntract Act, 1872, as per the
rules for appropriation of payments, when as debtor owing multiple debts 1o a
creditor, makes a payment which is insufficient to discharge all the debts, then
the payment must be appropriated as per the express instructions of the debtor.
However, where the debtor has not given any express instructions.

Regarding appropriation then the appropriation must be done according to
implied circumstances. In case no express instructions by debtor have been
communicated and also no implied circumstances exist, then the appropriation
Sh:lu ll:le done at the discretion of the creditor and he shall intimate the same
to debtor,

Further if the creditor also does not wish to appropriate the payment on
the basis of his discretion, then the payment shall be appropriate in the
chronalogical sequence of debts.
Applying the above stated provisions to the given case it can be concluded:
(i)Mr. Datumal, the debtor had given express instructions for theappropriation
of payments as per the rules of appropriation under the Act, the c_redlt(;r.
* Sonumal cannot object to the same and is bound to appropriate the
Payment as instructed.
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! ing the above provisi 89

(if) In case the del does not insist on any particular order o rhu® "ﬁ:égg- L,can validl, ;:ﬁmaﬁhc Biven cage, jy
adjustment of payments by giving any express instructions, then the paymen;; [ the prot entive amount of loan ofgt Y compej (me'_mrtan be concluded that,
must be appropriated as per imp ing circumstances, such proximity of the £ 0 e 5% 90,000, the joint promisors - Y
due date, similarity of amount of debt & sum repaid ctc. Only if implying 0 pccording t© the provisions of the Ingig,
a‘fmmu;meﬁ also do not exist, then the creditor can make appropriation g I {l: more persons e m?de a joint promise 1111'1':*:'“1““:t Act, 1872, when tw

AR . o : en, . o
his discretion. appee .in the d;rtﬁsn? a;cmlrfact. all such persoﬁilﬁssammr“w intention
(iéi) In the event that neither Mr. Sonumal the lender not Mr. Datumal insjg; after the Y of them, his lega) uring their joint lives

: n e i ; re, :
he payment shall be appropriated i surviving promisor/promisors and afy Presentatives jointly wi

7 : th
ts will be settled in pl‘iorit: o isor, the legal representatives of a!le:;::e death of the last suy fvixig

any order of adjustment of payment, then t
m 3
ﬂ{:st fulfil the promise to the promisee,

the chronological order of debts i.e. the earlier deb
over subsequent ones.

ﬂpplying the above stated provisions : :

12;1?1, Gt CREL SRy T8 Lol fepm:emngi::?gme 1t can be comcluded
Uf!’90.090 since all the joint promisors have deocasedp‘“’ the entire amount
' [ etion shgul_ld be that L should initiate legal proceedis The correct course of
rBPresentatwes of X, Y and Z jointly and hold lim’:m ]iagi ?Eams:{aﬂ the legal

(ifiyAccording to the provisions of the Indian Contract Act, ‘:r o
more pcrsunls have made & joint promise, a release of one of ;ugﬁi;itlﬂ'c t\a:'o or
promisors

by the promisee. does not discharge the other join i i
| (heirliability to the promisee. Further such a reijr:aa.:eet iﬁ?ﬁiﬁpmﬂ
isc

r i : ov. 2020, Mar'k_xl
Ans. According to the provisions of section 51 of the Indian Contract Act, 1872,
in case of a contract consisting of reciprocal promises which are mutual and
dependent, the performance of both the promises is required simultaneously,

Thus in case of reciprocal promises, the promisor rieed not perform his part

of the peociles unkias the promises is read s . ed joint promisor from his liabili i
P s ly and willing to perform his reéleased ] s liability to contrib vt ;
the ret:;pmqal promise. Hence Datumal can appropriate the amount as g::t h?i . [hus applying the above stated provisions it is 'dutte ‘0 Uﬂ?er}omt A
i (‘)n since no express instruction nor implying circumstances exist. his liability then Y and Z will not be releas de‘lf: o thz_tt 1fL l_'gleasa}( from
ili:h[i.[;'g;:e;rm = ?Mr R by way of reciprocal promises, contracted to Also the release of X from his-liability by L t;e P"zzi;::“ﬂ]:ﬁ ‘ht{ tnwilrds}k.
cup manufacturi ine aj - i et i is liabili 12§ ou Aaneaany
i Pt T S SR, | e b
Thus applying the above stated provision i ‘ y =B R R e
S provision it can be coneluded that sinc Q:23 A, B, € and D are the four pariners i promised
gi;: m rt':: bga‘_[orlzn his part of the reciprocal promise, the prb-mi;:ur::lI l.:\ql; to pay ¥ 6,00,000 to F. B and Q%aw'mx:emmm 2
ischarged from giving his performance under the contract. pay any amountand C could pay only % 50,000. A is g t?ahle g
e _ g C could pay only 2 50,000, A is compelled to pay
022X, Y and Z joinfly borrowed ¥ 90,000 e amount
following in he igh o the ndian Conirac FouB S fefenenc a1 pieviions S ke oy Contiuct 04
| 0 Whether L can compel anly ¥ Y e o Ty — e S
3 I") g compei i yl_he Pay . n of : - t‘;m ceording to tlhe provisions of the Indian Contract Act, 1872, when two
F'  the loan of 2 90,000, iF X ¥ and zkﬁni_ _ ;vm‘epeqm es of Y to pay i rl‘e persons Jn_omily promise to render performance to a promisee, then
| ._w‘.) WRethir X and 2 ard Rl s .fm died? ; 2 e Onelin omisee can, in l}}e absence of any agreement to the contrary, compel any
" leased from his liability mased¥ e zn; their lia_blﬁty. to L and X is re- ¢ _uinl; more .OF the joint promisors to perform the whole of the promise. Such
. from his ibility and sucs Y and Z for payments e 220K beoalacr oan e the potimionn of Je e SRR TS
R, g e 501'pajmem? ) Prom' & Olthf-‘ll‘ promisors. Further, in the event of any one or more of the joint
t%:f - () According to the vaisionslaf Lhcln i [July 2021, 6 Marks] ' arisr‘:::t-:?irs apaee o Contrihu_te, t_he other joint promisors shall e
of an express horesny Make & joint promise Indian Contract Act, 1872, when 75 e T MBS coRPIRO equally.
lJI'l:ltrl.is;orsrfrlsns o, t to the contrary, com eI si'lomlsm may, in the absence Pa the given case, A, B, C & D are partners, who have jointly promised to
P"‘Omimrsisjz; lomé the whole of the Pmmgi n)’uon; or more of such joint isf ¥ 6,00,000 to F. Subsequently, B & C become insolvent & only ¥ 50,000
for the whale, of th:n p;feveraj ie. they can be held ‘oirsmt[ e liability of'the joint 5 anverable from C. Thereafter A is compelled to pay the entire amount
‘ormance by the pmmiseej y or individually liable ; ' '

L .
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90 e that A, B,C&D
isions it is evident | Are,
bove stated provis liable by the promisee
Thus applying e be held jointly & swef}!ll:;*eaﬁerﬁ can claim equy)

s nd can from A
joint s o the entire amount [rem 000 per partner. Sj

F can validly recover the ing to ¥ 1,50,009 P e
F can validly ther partners amounti S insolvent and only ¥ 50,000 i

C have becom s
to non-comn
due.l,{){].ﬂomv This los

ution amounts to ?2,50,000
s will be borne equall,
shares in contribution. Thus_D sha
7 1,50,000 on account of his shape
0 on account of his share in th,
2,75,000, B's share - 0, C'g

i jven case
rL:a'l;hv:ri]ble from C, total loss
(B's share - 1,50,000 & C s_shm =
by A & D in addition to their respec t} 2
be liable for contribution of ¥ 2:75,00 3 xs '],0
in the sum promised, along with ¥ 1,2 e
loss arising due to non-contribution. (A’s §

share — 50,000 & D's share — 2,75,000).

by Mr, S? Suppose Mr, S had promised to del
| to Mr. M on 15 March, 2023 against a paymenl (
{but he dies before that day. Will his representative be
| the photographs in this siruati.nn?).
'Decide as per the provisions of the
Ans. According to the provisions of the Indian Contract Act, 1872, the parties
to contract must either perform or offer to perform their respective promises
unless such performance is dispensed with or excused under the provisions of
the Act or any other law. Moreover the promises bind the legal representatives
* of the promisor, in the event of his death prior to performance, provided the
contract does not require personal performance of the promisor or a contrary
intention does not appear from the contract. ;
Further, where the contract is of such a nature that it requires personal skill or
performance of the promisor, then the death of the promisor or his incapacity
shall result in discharge of the contract. In the given case Mr: S promises to
pd;-;nt b;am Family picture of Mr. M, but dies before performance. Thus applying
o g e prov_l.su;n‘s ltlh can be concluded thgt since personal performance of
i i‘;‘};‘;‘fmz 3 performance of the contract, his.death will result in
P . and Mr. M cannot sue legal representative of Mr. S for
H I ; b
ﬁumrg;;dt:‘; g?;gl'biiy:elhergonmt required dehvgry of pho[ggraphs
for performance of the Pmmisepteham?n:m'e of his promise, then the liability
on the legal représentaiive of M;' s ; I; A:hver}r of photographs, shall devolve
does not require personal skill 01: = G N M can Sue him, since the contract
; rvice of the promisor (Mr, ).
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Ans. Discharge by m!Jtua] agreement : By agreement of all parties, a contract

mnay be cancelled or its terms altered or a new agreement substituted for it.

Whenever any of these things happen, the old contract is terminated. “If the
parties io @ contract agree to substitute a new contract for i1, or to rescind or alter
it, the original contract need not be performed.” Sec. 62.

Termination by mutual agreement may occur in any one of the following ways:

+ NOVATION : Novation occurs when a new contract is substituted for an
existing contract either between the same parties or between different
parties. The consideration for the new contract is the discharge of the
old contract: : ]

= To effect a novation, there must be a valid enforceable new sub-
stituted contract. j

u Consent of all parties is necessary for novation.

® Novation should take place before the breach or expiry of old

contract.
¢ ALTERATION : Alteration of a contract means change in one or more of
the terms of a contract. Alteration is valid if it is done with the consent

of all the parties to the coniract.
In alteration there is change in the terms of the contract ’oult no change
of the parties to it. In novation there may be change of parties.

* REMISSION : Remission means acceptance of lesser amount, or lesser

degree of performance than what was contracted for in full discharge of
the contract.
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i may:
According to sec. 63 a party ; "
(a) Dispense with or remit peﬂonngrlzz whol
() Extend the time for p:f:hrma?::t;ﬂd e permrmance.
tisfaction : : b,
{c:u:hommleasept e ‘::rh::os:niss there is no need for consideration or ney,
For a
L.

ly or in part; or.

ngltcmﬂ'-.' B 15,000, A pays to Band B accepts in full satisfactiop

Example: Aowes Bt > o old debt is discharged.

for the whole debt M e ]

——— ol jon to the prot the

e £ 6 S o . ek

other form is | b fier the remission has been communicated to the promisor

ﬁ :‘;:: i It:; i e Jaim the remitted (sacrificed)

amount. N e |

+ RESCISSION : Rescission oceurs when the parties 1o a contract agree

R oe the contract. In the case of rescission only,the old contract

is cancelled and no new contract comes to exist in its place. The parties
come out of the contract by mutual agreement.

& WAIVER : Waiver means the abandonment of a right. A party to a con-
tract may relinquish {waive) his rights under the contract. Thereupon
the other party is released from his obligations. For example, waiver of
farmers bank loan by the Government. In such a case the banks gives up
its claim on the loan.

« MERGER : When an existing inferior right of a party, in respect of a
subject matter merges into a newly acquired superior right of the same
person, in respect of the same subject matter, then the previous contract
conferring the inferior right stands discharged by way of merger.

Ans, Discharge by operation of law : A contract terminates by operation of
law in case of death insolvency, and merger: NG '

(a) Death : In contracts involving personal skill or abili!};, death terminates

the contract. In other cases, the rights and liabilities pass on to the legal
representatives of the dead man. :

(b) :mfy:_%m aperson is adjudged insolvent, he is discharged from
oy E:ES ineurred priorto his adjudication. Upon insolvency, therights
o abilities of the insolvent are, with certain exceptions, transferred

P oﬂicerM of the court, known as the Official Assignee/Receiver.
m"“ﬂonegwa;:d r?;ms coinciding and meeting of inferior and superior right

! e same person. In such a case, inferior righ ilabl
party unilihe ; ; ) right available toa

@ R contract will automatically vanish.
Lapseof time : Contracts may be termir ftii i

the obligations and Iiabﬂ':‘tjc:i Gt it
1es In contracts are barred by limitation. The

promisee cannot ¢

. il . IR i 2
() E; Iy altered by a party to the contrye the terms of 2 contract is mate-

o5

: 11:: such c?se
E supef"er'mg

. Sup!

iy
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~a contract, Which at the time was entered into, was ca ble of beinl
od may subsequently become impossible 1o . ﬁompﬂc ol ’lé

s the contract becomes void. This is known as the rd (l; « rwiu >

Impossibility. It is also known as the Doctrine of Fruﬂ‘r.l':t?ci

B ation occurs where it is-established that due to subsequent change T

circumstances: the contract has become impossible to perform or it has been

Geprived of its commercial purpose.

grvening impossibility may occur in many ways, Sm'.ne of which are

axplained below: : :

) Destruction of the subject matter of contract:

On the destruction of the subject matter, a contract is discharged and no

party is liable to perform. -

(ii) Change of Law: :
L The performance of a contract may become unlawful by a subsequent
* change of law. In such cases, the original contract becomes void.
(iif) Non-concurrence of circumstances :
When a contract is entered into on the basis of the continued existence of
a certain state of things, the contract is discharged if the state of things
change: 5 { K
¢ Tllustration: A & B contract to marry each other. Before the time
fixed for the marriage, A goes mad. The contract becomes void.
(iv) Death or incapacity for personal services : - : .
Where the personal qualification of a party is the basis of the contract
the contract is discharged in cases of death or personal incapacity.

() Failure of ultimate purpose of contracts :
Where the circumstances surrounding a contract change. Such that they
result in a failure of defeat of the ultimate purpose of contract, for which
it had been performed, then the contract stands discharged.

(vi) Outbreak of war : et e s
A contract entered into during war with an alien enemy '8 voldab mmo%
A contract entered into before the war commenced, between citizens o

countries subsequently at war, generally becomes void.

form




of contracti— AR
‘of the following iy

by any of ay be discharged by Actug|

by Performance rual Performance is said 1

or Attemi:c_gl - the contracting parties has done what he

under the contract- ‘When the Pl'_ﬂmis"“' offers to give

e the contract, but the promisee refuses 10 accepy
e - nts to discharge bY attempted performance.

: The contracting parties may mutually

existing contract by any of the following ways:—

: A contract I
Performance. A

his

the same, then it am
2. Discharge by Mutual

agree to discharge the
(i) Rescission
(ii) Alteration

(iif) Novation -

(iv) Remission

(v) Waiver -

(vi) Merger

" operation of law in the event of any of the following :—
" (i) Death or incapacity of promisor in case of personal services.
(i) Insolvency. : 7 ¥ : 4
(i) Rights and Liabilities vest with the same person [Merger of Rights
& Liabilif.ies]. 0 s
(iv) Unauthorised Material Alteration.
(v) Loss of sole evidence of contract. . 3
4. Discharge by Lapse of Time : Where a contract is required to be per-
formed within a specific period of time prescribed, the failure of the party
to perform the same results in discharge of contract on account lapse of
time. ) 3
5. Discharge by Supervening Impossibility : A contract which was valid at
the time of formation may subsequently become impossible or unlawful
- .:‘D perform and shall thereby stand discharged. A contract becomes void
e to supervening impossibility in any of the following instances :—
() Destruction of subject matter, f
(i) Ch"mgg of I.aw
(@) Non-coneurrence of circumstances.
(@) Death or incapacity for personal services.

3. Discharge by Operation of Law : A contract shall stand discharged by .

%

3 ;":E‘Ounwgng cases i.e. in these cases the contract is not discharged:—

s
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) Outbreak of war. -
(vi) Failure of the ultimate purpose of 1he contract.

Breach : Wh
by SR 3 contracting party refuses or fails to give,

f];' - disables himself
& rmance or ables nimself from g
rmance of the contract imp, gwing performance or makes the

055 .
B actis said tobe discharged by bmac:‘:‘;‘;::;?‘;:;l& g:;x: h:;e 30;;
| etual Breach orby Anticipatary Breach. When the sty comilie f:ﬁuh
.\ on the due daté of performance, it amounts to Actual breach whereas
when the default is committed before the due date of performance, it

* amounts

is? b

The doctrine of frustration or supervening impossibility

does not apply in

Dpifficulty of performance: ;
Sometimes the performance of a contract becomes difficult on account
. of some unanticipated events such as disruption of transport services
* ete. Such difficulty makes the performance hard but does not result in
the discharge of contract.
‘3. Commercial Impossibility:
commercial Hardships make the performance of the contract unpﬁ:)flt-
able or economically unviable. Thus commercial hardship on account
of increase in price of inputs (raw materials) or overhead costs shall not
result in discharge of contract. ;
. Strikes, lock-outs, civil disturbances and riots:
These events do not terminate contracts unless there is a clause in the
“contract providing that in such cases the contract is not be performed
or that the time of performance is to be extended.
4, Failure of one of the objects:
When there are several purposes for which a contract is entered into,
failure of one of the objects does not terminate the contract.
. Impossibility due to failure of third party:

Where the performance of a contract by a party depends on the perfor-
* marnce of a third party, the contract shall not be discharged by the failure

‘or default of the third party.
Self-induced impossibility: .
A contract is not discharged on accoun
either of the party.

1.

¢ of self-induced impossibility by
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97
Ly lgrat?ill?f&;m i he is discharged from ail Tiabili

ties mmf tlr:g:l—lim;cI\I-emT=1 Hudication, Upgp, insolvency, u-::ri 'n.,: g E
Jiabilities © kol v A P ceptine, transforiad 1o &

officer of the. oo wn% the Officia) migneefRe'ceiver S

sterger of Rights & Liabilities :

C Wwhen the rights & liabilities under

‘hen no further performance under

. disgharged:
D Lapse of time = J
" ontracts may be terminated by lapse of time, |

t::. contract vest with the same person
18 Contract is requiired since it stands

party before the time for performance is due announces tha h

i 1 . ; jabilities in contr

h i form the contract, . ions and liabi acts are barred
is }.r:: going “’b;"m;.; own act disables himself from performing the cop,. (L,l?law are stated in the Limitation Act,

* Wi a party

tract B nauthorised material alteration

- In civil suits the obliga-
by limitation. The provisions

] ; take the followij .

When anticipatory breach occurs, the spgrievecd paTiy %% - * If the terms of a contract is materially altered by a party to the contract
steps: ; . without the consent of the 0‘1_1‘3" parties, the contract is discharged and
(A} May treat the contract as discharged— d ; cannot be enforced any more: :

(§) He ean treat the contract as discharged, so that he is no Jangerhound by L F Loss of Evidence of contract
any obligations under the contract; & ! : i In case of loss sole evidence as to existence of contract the contract stands
(i) He cari immediately adopt the legal remedies ‘_”""mlable to him for Dbreach discharged due to operation of law.
of contract, viz., file a suit for damages or specific performance or injunc- : -

tion. at is meant by Sui : < the -
(B) May not treat the contract as discharged— ances in which specific performance shall not be grante i
Anticipatory breach, by itself, does not discharge the co_nuacd; The contract m cases where the damage or loss suffered cannot be measured in
is discharged, when the aggrieved party chooses to freat it as discharged. The terms of money. The ourt, may, in such cases where the ordinary remedy by

aggrieved party may decide not to rescind the contract but to treat the contract
as alive and operative and wait for the time of performance. In such a case the
consequences are as [ollows: ! -

aclaim for damages is not adequate compensation, direct the defaulting party
© perform the contract specifically. (Under Section12 of the Specific Relief Act,
¢ 1963), Specific performance is an order of the Court directing the defendant to
() The contract will be operative for the benefit of both the parties. The fulfil his obligations under the contract. Specific performance is a discretionary
contract will continue to exist and may even be performed by the other remedy and is only available where damages are not an adequate remedy.
(ii) Ifthe contract is not rescinded and subsequently an event happens which 1
discharges the contract legally (e.g. a supervening impossibility) the (@) Where the act itself is such that monetary relief for its non-performance
aggrieved party loses his right to sue for damages. i is not adequate. :
. _ (B) Where no standard is available to ascertain the value of the actual damage
caused by non-performance. .

(c) Where it is not probable that the compensation money will be available.
Examples: The specific performance is granted in contracts connected with
‘!a{lﬂ. buildings, rare articles and unique goods having special value etc. because
jured party will not be able to get an exact substitute in the market.

: blhty, death terminates the Specific performance is not allowed in the following cases:
ts and liabilities pass on to the legal . % Where monetary compensation is an adequate relief.

Some of the cases where ‘specific performance is ordered by the court are:

ol

Ans. A contra inates by operati i
' I:I‘acI terminates by operation of law in case of death insolvency,

A. Denth
In contracts involyi Al or -
ng personal ski
Ounhm.huﬂkermm,theﬁghs Il ora
Tepresentatives of the dead man

and

»
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. a contract 1o mary

o Where the contract is of personal pature, e.g v,

i icture, OF :
contract to paint & Pble for the court to supervise the performance of gy,
& Where it is not possl

uilding contract.
earg : l:e parties to the contract is not competent to contract [y
¢ Where one ol

a minor.
antum Meruit? What are the instance
_o.vmtmmrbrs“:';ﬂfo“ e [RTP May 202,
in which quantum merul T Y
Quantum Meruit means s ritic/as merits ot Gs M o Toother
Lﬁ:i.b 2l sense, it means paymentin proportion tothework d?m.: -Inotherworg
afrum meruit means that a person ¢an recover compensation in Proportio
?:d]: work done or service rendered by him. [t is a quasi-contractual remeg

The claim on quanturn meruit arises in the following casesi—

1. Where there is breach of the contract:
Where a party performs a part of the contract, but the m‘r?er party breaks
it in between, then the injured party can claim compensation for the work
done or the service rendered. .
2. When an agreement is discovered to be void:
Where some work has been done and accepted under a contract whichis
subsequently discovered to be void, then the person who has perforined

the part of the contract is entitled to recover the amount for the work |

done. (Sec: 65)
3. When something has been done non-gratuitously:

. |
When something has been done non-gratuitously: #le., hasheen doncwith |

the intention of getting payment. (Sec. 70)
4. Where work has been done by the person guilty of breaking the
contract: ¢
Insuchacase defaulting party wouldbe liable for consequences of breach,
but for the work done by him he may be entitled to get payment in the
following circumstances:
(@) Where the work to be done was divisible: A contract is divisible and
a party pcrfoms‘. a part of it and refuses to perform the remaining
?hml the defaulting party can claim reasonable compensation for
e part performed, on the basis of quantum meruit. Thus two
conditions should exist :
(f;J I the contract is divisible, and
) If the :
> ]Jz:ty not at fault has enjoyed the benefit of part per
On the other hand, i : L
o bl . s o
; yment, the party in defaul laim
payments fo : partyindefault cannotc
rwork done, on the basis of quantum meruit,

o.10

K =
g to Section 73 of the Indian Contract Act

ordin;

el:::}' compensation allowed by a Court of Law

" e ey sustained by him on account of brea
3

‘11'3
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the indivisible contract is Performed

i a Substantially/fully:
lurrrllf rf:ﬂ;;r:c:: 2;12;11 :-; the c?hmpletion of the emy-.fe :\lyark and
the ‘;:med the contract can elaim the lu::pghsuﬁfﬂ_‘,-_ e petsc who hee

gf:of " aim a deduction for bad work. but the other party can

—
types of damages that can be awarded as aremedy for

Act, 18727
[RTP Nov. 20191

{ are the
leld“ section 73 of the Indian Contract

1872, damages are the
to the aggrieved party for

i i ch of contract by the other
Damages arc compensatory innature and are granted in accordance with

pam"unwi.ng rules = —

the fol
1.

b

ke

w

- The aggrieved party can also be

ordinary Damages are recoverable: The damages which are the natural
and probable consequence of breachie. which naturally arise in the usu-
al course of things from such breach can be recovered by the agerieved
party from the defaulting party. R

. Special Damages arc recoverable only if the parties knew about them:

These are those damages which are recoverable, in respect of losses that
arise on account of existence of some special or unnsual circumstances
pruv'ided the existence of the said circumstances was brought to the
knowledge of the defaulting party at the time of formation of contract,
Thus these darnages cannot be claimed as a matter of right by the plaintiff.
They are not recoverable unless the special circumstances were brought
to the knowledge of the defendant so that the possibility of the special
loss was in the contemplation of the parties.

Remote or indirect damages are not recoverable since these damages are
not reasonably foreseeable and are not sustained by reason of breach.
Nominal Damages for no loss sustained : Where the injured party has
not in fact suffered any loss by reason of the breach of a contract, the
damages recoverable by him are nominal. These damages are granted by .

the court to merely acknowledge that the plaintiff has proved his case &
won.

. Vindictive or exemplary damages allowed only in specific instances

Usually damages are awarded to compensate the aggrieved party and
not with a view to punish. However in case of {a) Breach of a promise
to marry & (b) Dishonour of a cheque by a banker wrongfully, the court
may award exemplary damages. _
granted damages for inconvenience,
discomfort, mental agony etc. Further cost of suit may also be allowed
as damages by the Court,
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& penalty.
011 Differemtiate between liquidated dam?s

ty.
[RTP July 202y
OR :
’ re-estimate of compensation o
is a E"““iner:;dl of contract whereas Petlal[[
{ amount stipulated and is cleay,
n to the loss suffered by g,

“Liguidated damage ]
d?;:ges for certain anticipated b
on the other hand is an extravagan
unconscionable and has no com|

y di between liquidag
Y. i tement by differentiating i
d e:“ ::5 mgﬁ:& reference to provisions of the Indian Contryg
ama
Act, 1872.

5 June 2022, 5 Maﬂm]

TPenalty
e P TG 5 —
Penalty is not a genuine pre-estimare of
damages. Instead it is an amount whic},
is highly disproportionate to the actug)
lass that is likely to arise in the event of
|beeach. Q@
2 |1t is estimated and stipulated in the|Itis Eixﬂ_:land sliPu]alc;l in the contrag|
contract, with a view to ascertain the |with a view to discourage a party from|
damages to aveid the uncertainty |commitling a breach of contract and|
of amount and to avoid expenses of | secure due performance of contract. |
1 in the court.

Liquidated damages are the fair &
genuine pre-estimate of the pmbab]c
damages that are likely to arise as a
consequence of breach.

Y

I 2 _
3. [Liquidated damages arc awarded by way | Penalty is imposed b)’ way of a punish-|
of compensation. ment on the defaulting party. |

0.12 Differentiate between Novation and Alteration as per the Indian
Contract Act, 1872, [Dec. 2022, 5 Marks]
Ans. :

Novation
When the parties give their
consent tosubstitute theold
contract with the new one,
it amounts to discharge of
the old contract by way of
Novation.

_Basis of Difference [

Alteration |
Meaning

When the parties to cont- |
ract mutually agree to mod-
ify or revise the terms and
conditions of the contract,
it amounts to discharge
the contract by way of Al-
teration.

Partics may be the same or
different,
There may or may not be

any changes in the terms
of contract,

Parties always remain the
same,

and Conditions Changes in the terms of
contract are always present.

]

It does not involve substi-
tution of old contract.

Substitution of pew
con- i P
trait New contract is created in

place of the old contract,
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e TUDIES :

e o e
31,13 wi,nd for sur:iph’ of ﬂ'rfﬂd dal on 10-1(:-?:(]223&:;“:‘ Mr. Shah of
| Ser ke. The order was for the supply of 19 s niracied price nf'
40 ;7,, before 09-12-2006. On 04-12.200 i within a months
ime yider amy stating that the price of urad g

L K. and he would not be able 1o
150 Pe;e of urad dal rose to T 53 on 09.
The PﬂM |cg;g] positiﬂn.

= = =@
. se in price of urad dal does mr o -
int: AMCrease ) 1 dal does not am : o
pos Py (Sec. 56). Mr. Shah committed breach of com‘;:::. ;;;mupm;:ﬁ
il 09.12.2006 - Mr. Shah shall be liable 1o pay damages 1o Mr.
cwamy: The amount of damages shal] = !

1 be 10 tons @ 7 13 per kg (i
if&cm:’»‘ﬂ‘-'e between the contract priceand price as on 09.12.2006), i.e .l?z 1 3%((;[;'0

r, if some supervening impossibility arises hefore 09.12,
. 0;-\::;_‘1':10” of l):}l'l on trading in urad dal by the Governrment), lhzcof\:?niffnl
Inh..]ﬂil Bachrre void, and cornsuque]‘ltl_\ﬂ Mr. Shah shall not be liable to pay any
sama.gﬂ‘- 1f Ramaswamy repudiates the contract on 04.12.2006 Mr. Shah
o be liable to pay damages o MF’ Ramaswamy. The amount of damages
“hall be 10 tons @ ¥ 10 per kg (ie., difference between the contract price and
price as on 04.12.2006), é.e., ¥ 1,00,000.

supply as Per ori

12-2006, Ad ginal contract.

vise Mr, Ramaswamy

il
waits

mtracied with B to supply him (B) 500 tons of iron-steel @
15,000 per ton, to be delivered at a specified time. Thereafter, A contracts
with C for the purchase of 500 tons of iron-steel @ 4,800 per ton, and
at the same time told C that he did so far the purpose of performing his
contract entered into with B. C failed to perform his contract in due
course, consequently, A could not procure any iron-steel and B rescinded
the contract. What would be the amount of damages which A could claim
from C in the circumstances? Explain with reference to the provisions of
the Indian Contract Act, 1872,

Ans. Hint: A can recover ¥ 1 lakh as special damages from'C as it was
within C's:knowledge that breach of coptract by him(C) would result in non-
performance of contract between A and B resulting in loss of 21 lakh (i.e.,

tlsle difference between % 5,000 per ton and % 4,800 per ton for 500 tons) to A
ec. 73),

0.15 M Ltd. contracts with Shanti Traders to make and deliver certain
Machinery to them by 30-6-2004 for ¥ 11.50 lakbs. Due to labour strike
M Ltd. could not manufacture and deliver the machinery to Sha:et:
ers. Later, Shanti Traders procured the machinery from aﬁ‘}t
Banufacturer for 12,75 lakhs, Shanti Traders was also prevented [fom
:;"f‘htlrlming a contract which it had made with Zenith Traders at t

contract with M Ltd, and were compelledto pay compensation for




|MT|1-1ND[J\N|:0NTRA:‘.TACT. 1872

Indian Contract Act e does mot amount (© supRrieakE PGkIblG
Ans. Hint: ubou:ns:;:liww of machinery by M Ltd. results in a breach ¢
(Sec. 56). Hence, 0

e nsate the loss incurred by Shy, .

tontract by M Lid. M idu{tﬁ;sr;;;'j;:’;;";‘f”g 125 lakhs (ic., the differeng,

ie. 10 Plk);l:and 7 11.50 lakhs) (Sec. 73). M Lid. is not liable to

between ¥ 12.751a for loss caused to Shanti Traders due to Inon‘PE"fOFmance

el mpem“::i into with Zenith Traders; since special circumstances, y;,

nfcz:::;::::n S}Ium:i Traders and Zenith Traders were not brought 1o 1,
con 2

knowledge of M Lid.

a singer, mmﬂ,memmmrf'aﬂnééﬁm to sing o1
xm Mu-??orhmmiﬂnphim weekdllﬂns the next ty,
months. M engag& to pay her 7300 for each evening’s performanc,,
On the seventh evening, S wilfully absents herself from theatre. M, 1,

consequence, wants to rescind the contract and claim compensatioy
for the loss suffered by him through the non-fulfilment of the contrag;
by S. Advise. e R

Ans. Hint: M shall be entitled to rescind contract and claim compensatioy

from S because of breach of contract on the part of 8. (Sec. 75 of the Indian

Contract Aet).

)

0.17 X borrows 1,000 from Y and agrees to repay the amount with

imterest at 12% at the end of six months, The contract further provides
{that.in case of default in repayment, the interest will be payable at the
rate of 70% from the date of default. What is the nature of this stipulation,
and what is therightof Y.~~~ 0 A e
Ans, Hint; This stipulation is the nature of penalty. Y is entitled only to recover
such compensation as the Court considers reasonable (but not exceeding 70%
of interest). . "

Q.18 A bank wrongfully dishonoured a cheque of £ 1,000 belonging to
Dhanna Seth (a Millionaire), He says that his credit has come down to
fat Lal W-llﬂhgmlya few thousand rupees) as his

7 L
;_::l- Hint: Dhanna' Seth can claim exemplary damages from the bank
wrongful dishonour of cheque. The smaller the amount of the cheque

dishonoured the greater shal] be the value of damages in this case.
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— s into a contract with B fo; 7= -
_‘ﬂ,,,:th&““ﬂ'm ka ihg "'l’l'binglmmethmm

. But he admitted the ayajips? ™ Hme owing 1o

wPOI e, Can A take the pleg oy Y of iron

v’ 4 No. pifficulty of perfo.—mam.: :

b B s, S e i o

j nposs, {hose CODLIAcLs vnlllg \iil;hlch become in"m&si\.:]mn tCuntram Act only

ounds of i ibili € Of executi

w dischﬁrged on gr 0L Impossibility of perf oy cution. Thus A
i tered intp a contract with Y 1o

o prvattrimtie o be el o

8t 0 s with ‘Z' for the purchase of

.?x“"-’nt'l-?t‘i:sgndatﬂiesémﬁmetold‘zi'&?owmﬂm@!"'mw

Lpter DO Cr" _that he did so for the

wat e rming his contract entered into with v, 27 g e ¢

ofPer s due course and market price of eack, perform his
¥ ¥ 5.25 per water laz:iﬂ;(?omqmﬂy. "X’ could

and Y rescin_ € contract, Caleculate th amount of damages

?.;dﬁ %’ could claim from ‘Z’ in the drmm:a:ue_o,? Wh;fwmld be

i wer if ‘Z’ had not informed about the ‘Y. &

ynurﬂl” f S contract? Explain with

! terence to the provisions of the Indian Contract Act, 1872,

E [MTP May 2018, MTP Nov. 2018, RTP Nov. 2020])

Ans. BREACH OF CONTRACT- DAMAGES: Section 73 of the Indian Contract

Act, 1872 lays down that when a contract has been broken, the party who suffers

by such breach'is entitled Lo receive from the party who has broken the contract

compensation for any loss or damgge caused to him thereby which naturally

arose in the usual course of things from such breach or which the parties knew

when they made the contract to be likely to result from the breach of it.

The leading case on this point is “Hadley v. Baxendale” in which it was decided

+ bythe Court that the special circurnstances underwhich the contract was actually

made were communicated by the plaintiff to the defendant, and thus knewn to

both the parties to the contract, the damages resulting from the breach of such

contract which they would reasonably contemplate, would be the amount of

Injury which would ordinarily follow from the breach of contract under these

special circumstances so known and communicated.

The problem asked in this question is based on the provisions of Section 73 of
the Indian Contract Act, 1872. In the instant case X’ had intimated to 'Z’ that
he was purchasing water bottles from him for the purpose of performing his
tontract with ‘Y', Thus, ‘Z’ had the knowledge of the special circumstances.
erefore, X’ is entitled to claim from Z’ T 500 at the rate of 0‘5.0 paise ie.
1000 water bottles x 0.50 paise (difference between the procuring price orfwater
tles and contracted se lling price to ‘Y") being the amount of profit X’ would
Ve made by the performance of his contract with Y.

mmhﬂu.lu

f
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104 then the amount of damg,

1, ]
pQeIe tract price and the mg,;

: d 'z of ¥s pit s
‘X' had not ml’onnel een the © : o
L"OUM hare oo I'I:ie rd:f:'::r;r: Sfthtﬁ‘[::'mdj, the amount of damaizcz-s woulg 5
i he day of de 4% - ise)-
??;E (o!nfi ITJUU water bottles x 0. 75 paise) N
e A ME CUCUD S ately
Q.21 Mr. JHUTHent for ¥ 5,00,000/- within a pe oM o
(Mr: SUCH's) motor caf or also paid by M~ JHUTH to Mr. sy,
5 2 20,000/- was 4 three months of entey,
Mr. JHUTH to pluu:haae the
‘another three myg,
. Even after lapse of-anothex th ntl
B her responded to Mr. SUCH, nor 10 his phone cayg
Pe,-i.:.d,Mr.JHU".I'Hn of six months. Mr. JHUTH contacted My,
After lapse of another period tor car. He also demanded back g,
SUCH and denied to Purchas;;‘h;l;'i SUCH. Referring to the Provision.
W'ﬂ&"‘”“&’iﬂ:ﬁ"ﬁ"’i 872, state whether Mr. SUCH is required ¢,
:&u:;-l' Lhea;;curity amount to Mr. JHUTH. s
Also examine the validity of the claim made by Mr. JHUTH, l' € MOLor cay
destroyed by an accident within the three month's agreemey;
mmw o _[MTP Now. 2015
Ans. Hint : Breach of contract, the a,ggﬂ'E_\-cd party has a r'{ght Lo rescind t.he
contract & claim restitution & damages if any. Further where MY security
deposit has been madc under the contract, the same shall stand forfeited i
case ol breach of contract. ;

Thus in the given case Mr. JHUTH is responsible for hreach of confract. Mg
SUCH., the agarieved party can claim damages if any sustained by him. However

a security deposit which shall now stand forfeited on account of his failure to |
fulfil the contract.

However, ifthe car had been destroyed byanaccident within 3 months agreement
period, then the contract would have beendischarged bysupervening im possibility
due to destruction of subject matter and in such a case JHUTH would have
been entitled to refund of security amount, (since the security amount can be
forfeited only when contract is not fulfilled on account of breach by a party.)

Q.22 Mr: X and Mr. Y entered into a contract on
whchulitfhhadtosuppbsommofmgartoh{r.Yatacertain price
strictly wi apeﬂodoflﬂdaysofthecuntract.&[nl’alwpaidm

;;‘::::t.n']f'his;ﬁ oi?‘wa.rds advance as per the terms of the above

1st August, 2018, by

CH. 10: DISCHARGE oy ACONTRA
T

710,000 from Mz, ¥ for refo—
tion of T 10 - -Yﬁrwl e
g ich was not there within the © accept the supply |
Bt e Y clomed o e ofRig oy oo e |
,ll" jniterms ofthe mn“mawm“bweaitmuunin t: w[t::

decide on Y's contention.
e A 2018,4&larks.MTPJuly 2021]
/Tk::!_l;u performance of a contract
fL \;;nd the same becomes impossible

is required within
ot = of circumstances beyond the

by occurrence of an
conts 1 .
S i Bacciny parties s emplation of pay ties, the contract
vol ] \
bec? orm thie contragt.

tand d ischarged from (heir obligation
;:Jiehcr whenan agreement is discovered 1o bew

105

aspecified period

M oid or whena contract becomes
id y pc:snn who has lt."E“E any advanmge under such agreement or
Wittt is bound to restore i, or to make compensation for it 1o the person
contre hom he received it.

|

from W
Jnthe given

case the contract between Mr. X and Mz, Y becomesvoid subsequently
on 2nd AU

2018, when it becomes impossible to perform it within the stipulated | N
ine period due to floods. As a consequence both the parties are discharged.
(ime

hus, applying the abave stated provisions it can be concluded that the contract

Mr. JHUTH is not entitled to refund of ¥ 20,000/ since the same was given as |

1.;djsc}laf‘8“-d due to subsequent impossibility and Mr. X cannot claim damages
{:rtrm Mr. ¥. However, Mr. Y is entitled to claim a refund of T 50,000 which was
paid as an advance. Thus only restitution of benefits to My, ¥ shall be granted.

Eﬁ‘_n[:llichaspired to getaself portrait made by an artist. He went to the
workshop of Mr. C, an artistand asked whether he could sketch the former's
portrait on oil painting canvass. Mr. C agreed to the offer and asked for
750,000 as full advance payment for the above creative work. Mr. C

clarified that the painting shall be completed in 10 sittings and shall
take 3 months.

On reaching the workshop lor the 6th sitting, Mz Rich was inlormed that
Mr. C became paralyzed and would not be able to paint for near Future.
Mr. C had a son Mr K who was still pursuing his studies and had not
taken up his father's profession yet?

Discuss in light of Indian Contract Act, 18727

{i) Can Mr, Rich ask Mr. K to complete the artistic work in lieu of his
father?
(if) Could Mr. Rich ask Mr. K for refund of money paid in advance to

—_his father? [May 2019, 6 Marks]

-fms. Acmrding to the provisions of section 56 of the Indian Contract Act, 1872
:upu]-vening impossibility results in the discharge of a contract. \f\'hc.n. the aTl.
\:]_‘}Entd tobe performed under the contract, becomes impossible hu_bTL-‘i{u;nEn y

Outany fault of the contracting party, then the contract becomes void & the
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106 fa persona)

. obligations. Contracts ot 8 personal ng,,
partics stand discharged from hew :Eﬂ,g:r ability of 2 party, s:t:g? dischy ':j
: ity of the person. Similarly rﬂ?;.:lr}g;r;ance asmﬂm ap

i dﬁt{l&;rn;cimt{mﬁ naturally contemplated for ! Tesy)y

state O; 3

in discharge of contracl. ingimpossibility becomgy,,
; dsof supervening esy

A contract mw(ﬁ ﬂi:ugm.-. h'é?mdmﬁon shall begranted by the con tract,

& ceases to beenforceable. all be bound (0 restore the g

ts & he sh ; ¥ 1 :
y wzla !f[i er:':;;;i‘f gﬂ;bjmmeﬁmmn shall not be granted in such a cage. ™t
back to the E

Thus applying the above stated provisions to 'the given case it can be mﬂdﬂded
it s
on account of supervening impossibility.

gumlca] to be manufactured in his factory @ % 8,000 per

(i)

delivered on 20th October. Calculate the amount of h
be recovered by Y from X in each of alternative @, Y
Case (a): The chemical could not be manufactured | 1se of strike by
the workers and X failed to supply the said chemical to thOthO:m]m |
when the price of that chemical was T 12,000 per ton. et |
e e ot ot T o W0.0.000 pes 1t (514
since the rose 10 0 T ton on |
October. The price of that chemical, further rose to ?_12,000 per tonon |
20th October. Y decided to rescind the contract on 1st October. |
Case (c): On 1st October; X informed Y that he was not going to supply |
the goods since the price of that chemical rose to ¥ 10,000 per ton on 1st
October. The price of that chemical, further rose to Z 12,000 per ton of
20th October. Y decided not to rescind the contract on 1st October and to
wait till 20th October. On 19th October; the entire chemical in the factory |
was destroyed by fire without the fault of either party. 7
Ans. Accarding to the provisions of Section 56 of The Indian Contract Act, 187% |
?Oor;n;;m stands discharged on account of supervening impossibility if aftertht |
which r::daf ul&‘:emn"a“ but before its performance some event takes pla® |
ers the performance of the contract impossible. In such a case bath

the parties stand disc i ; I
becomes void suI:s:r.czlihix:rrfl?.1 from their respective obligations and the contr® |
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! 107
in certain instances, such ag g,

{ Howﬂ"’"';; and is treated as subsistip,
diﬁch cit shall amount to breach;

?:e {‘t-' gsﬁﬂ‘l’\::;u:;(;g:[::;:; ?;“:;:::h"i‘;?-trikeg by workers, does not
ol i expressly made. . unless a contract to the
hss 1 ii;};ﬁqx:gff:g;g%;ﬁ;ﬁ::pply Chemical L
B g o 40000 1 oo ot X
st sopeening mpiebity, e f ot

Failure 1 erforr
- th tra
unds that the contract has become less profitable or u:pf\zgnabi;

unt to discharge by supervening
such.a case amounts to breach of
bound 1o compensate the aggrieved

ose fol)

owi s
g and if gy NE, the contract is not

& parties fail o perform the

45€ ()
gn the gro

; t and-r.he defaulting party shall be
oMmlf;r the loss sustained by him.

Thus in the given case when X informs Y about his failure to perform on the
of increase in price of cherhical it amounts to breach and X shall he
boand to pay ¥ 20,000 (10,000-8,000=2,000 x 10) as damages to Y.
Case (c): When a contracting party, before the due date of performance, refuses
toperform the contract, it amounts to anticipatory breach of contract. Insuch a
case the contract is voidable at the option of the aggrieved party. The aggrieved
party has the option to rescind the contract immediately without waiting for
the due date of performance and sue for damages. Conversely the aggrieved
party can choose to continue with the contract and wait for the performance
up to the due date and inform of his intention of doing so the defaulting party.
In such a case the contract shall be treated as subsisting between them. Now
if any event takes place during the waiting time period which renders the
performance impossible then the contract stands discharged on the grounds
of supervening impossibility. ;
Thus in the given case when Y decides to wait for the performance up to 20th
October and the entire chemical in the factory is destroyed on 19th October,
thenthe contract stands discharged on the grounds of supervening impossibility
and Y now loses his right to claim any damages from X.

B ontered into A contract to supply unique item, alternate of
it E’-f’-i“\m”""“’k* o Lo fos hivagh dhuih

Ans. According to the provisions of the Indian Contract Act, 1872, i[L the event Di
breach of a contract, where the amount of damages sustained by the aggrieve
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108 miount of damages are nat “d‘-‘l]unm

medy for bﬂtﬂ(‘]\.Anm.d d

© - hat the defaulting party 5.]“‘"!1“.\;? 19 Derfo,

es DUL: ulated terms. One ofthe instances w,

hthestiP warded as remedy, at the discreqig,, of

'.S;i for are UNique OF Fare in nature,

o B which is not availay
e

e thea
. ined or where st
 cannot be determ! B sl
P:T.\'L;:f;w“ may award specific perf:
then 3 !
Tor specific pt'rfonn:mce‘x‘rzl\_i(
the contract i accorda ;rt ; o
i ance
specific performa! : !
:hp:ioun. is when the goods cont! -~
In the given case A refused to sUPPLY a
n

in alternatively s ;i .
he above provisions i

que item

can be concluded that since B canngy y,
15 the court may as a remedy

A o for the breach, thy .
3 i ance with the terg .
misree et ific performance 10 accordance wit erms or
B PB ;
breach to B, order A for speci
the contract- -
I Al b TR T T
0.26 What will be rights with the promisor in following cases ? Explaj,
with reasons : . :
i life again.
. mised to bring back Mr. Y to
f;] :l" % [:zom sell 50 kgs of apple to B. The loaded truck left for de.
&) ﬂ;f;,,n 15th March but due to riots in between reached Bon 1y,
March.

i i i date for a fixed amount of
artist promised to paint on the fixed o
el ::“meﬂ]:;:, but met with an accident and lost his both hands,
(d) Abhishck entered into contract of import of toys Er.um China. But
due to disturbance in the relation of both the countries, the imports
from China were banned. . [RTP July, 2021]
Ans. Hint: (a) The contract is veid ab initio an aceount of initial impossibiliy
of perfarmance. No rights of either X or Y arise in this case.
(b) Generally, difficulty in performance due 1o civil disturbances riots ete,
does not result in discharge of contract: However, if Lime is of essence, failure

to perform the contract within the time specified shall discharge the contract, |

Time of essence or not is determined by the terms of contract, circumstance
of the case, nature of goods etc. thus in the given case, if time is of essence
then failure 1o perform within the specified time shall discharge the contract
between A & B.

f-t‘]rfx_‘l contract becomes void due to change in circumstances, which render

;»:mormiancc subseﬁuenl]y impossible. In the given case, the contract is of &
onal nature and shall stand dischareed sin 3 o SR
: . 5 ce performance has become

physically impossible. g p wance has be

(d) Ch i ; :
)Change in law afier formation of contract which renders performance of the

contract impossible, 5 in dis .
- shall result in discharge of contract, In the given case the |

contract is discharge by supervening impossibility

# ; arisi o ban i sed
on import of goads. It has become legally impossi sing due to ban impo

ble to perform the contracl.
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Comtracts to take in cmgmf_‘_‘——-—_
Qﬁ J declares war against the country in"'*wil!l‘hicm.
ﬂgﬁ‘”rdorg the contl"-!(_:t could not be fulfilled, [? e

;ﬂ“ m:J-_EXnmine the validity of the Contract as per ‘;\'ﬂnm T Rle o oty

* o dian Contract Act,
o _ ec. 2021, 3 Marks]
572 ¥ 3 T -~ - ov Ny 2 iATKE]L
W lmbr::::;:ﬁf:u?;l}ﬁmrd’“g o the provisions of the Tndian
'ms.uactﬁct’ 18.?2' OLII- Shiract, fee 1e een. th”"-‘UU"!II"It,‘s.aEq:(mlr:\c1.ir|.gp:m'|e<
ot he formation of cantr » Fesults in discharge of contract by supervening
et pility and the contract is void subsequently, HEREEILIE
iml - ar breaks out after the f .
ven case wa ; ter the formation of con 2
n 1?: ja consequence of w hich K fails to give performance. tract between.
-t becomes void & stands discharged op ¢ .
thecommu.i : Eed on account of supervenin
Thus* hility due to outhreak of war & therefore K cannot sue 1 5 "
i )

Em a classical dancer. She entered into an agreement with
sinitﬂ] vidya Mandir for 60 dance performances. As per the contract, she
2 s supposed to perform every weekend and she will be paid 7 10,000 per
ce. However, after a month, she was absent without informing,
fue to her personal reasons. Answer the following questions as per the
ndian Contract Act, 1872,
(/) Whether the management of Shital Vidya Mandir has right 10 ter
minate the contract?
(/) If the management of Shital Vidya Mandir informed Sheena about
its continuance, can the management still rescind the contract afier
a month on this ground subsequently?
(iii) Can the Shital Vidya Mandir claim damages that it has suffered
because of this breach in any of the above cases?
[June 2022, 4 Marks]
Ams. According to the provisions of the Indian Contract Act, | 272,when a party
10 contract has refused to perform or disabled himself from performing his
promise in entirety, the promisee may put an end to the contract, unless he has
signified, by words or conduct, his acquiescence inits continuance. Furtherifany
party has performed a part of the contract and then refuses or [ails to perform
the remaining part of the contract, then it amounts to actual breach of contract
during the course of performance of contract: In such a case the aggrieved
party can sue for rescission of contract as well as for damages sustained by
hl.m on account of breach. However, if the aggrieved party chooses to continue
:ﬂlh the performance of contract, then intimation to that ¢ffect must be sent
:) the ‘f‘hef party of his intention to do so. Once the aggrieved p‘“_‘-‘r}"ﬁm?”;i
" f_'Olmlmte with the performance of the contract, then he shall lose his rig
Subsequently rescind the contract.

Shital Vidya Mandir to give &0
weekend, for which she will

In the oj ;
an}:c given case, Sheena has contracted with
¢ performances, a dance performance every
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after a month she abstaing fl'ﬁn]

m:
110 unI?

id T 10,000 per :
be ?md t.-focrn-naﬂce due to personal peeart ;ven case it is evideny
giving pe bove stated provisions to the g e thy

(i) Applying the mviemdan actual breach ofconmtf,; Cyontral:t h::rfon“:
ghmetilm\ﬂ!:da;:mndjn the agerieved party upaler €262 LT Aty
{0 rescind the contract. : becomes voidable subsequent]
i case, Y dy

(i) Since the wnu-;?t. 311;11; f;‘:; f performance, t_he_ m:magE}inent of Shigel

woactual breach inthe CRPRCCL i or to continue with the con
Vidya Ma".dj-regas o Lpe_ Shital Vidya Mandir, wishes fo conitinue v
gEi aﬁ:‘:bit mnfonn the other party &6-¢ Sl_-neen‘a of IS intentig,
thimn Ho;i.reve:r once the aggrieved Dar ERETERR B8 VIO In
it :l? . erformance of such a contract, It animatabte fusstly temy

:T - t:-:!):r_ Thus, in this case the management of Shital Vidya Mand,

ca.en.nog?mcind ther contract aﬁe_r 1 month of corpbanipe i S

with Sheena. : i i
(i) In the event of breach of contract, the aggrieved party, is entitled (o fil,

suit for damages for the Ioss_susta.ined by him. Thus, Shital Vidya Mﬁnd.u- .

is entitled to claim damages from Sheena.
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o bim by the conduct of the promisor himself or by the conduct of any other
o, 15 called a contract of indemnnity [Sec.124].
indemnity is a type of contingent co
iy contract of inder! gent contract where the performance
ofthe i_ndemmf_ler:sdependem on thehappenlng ofloss to the inde:xmity-hulden
i covers only the loss caused due to human acts only. It does not cover the
contracts to indemnify the loss caused by non-human agency.
Rights of Indemnit_y—holdel‘: According to the provisions of section 125 of
the Act, the indemmty—hold_er may recover from the indemnifier (promisor),
the following amounts, provided that he acts within the scope of his authority:
(i) Heis entitled to recover all damages which he may be compelled to pay
in any suit in respect of any matter to which the promise to indemnnity
applied. ]
(ii) Heis entitled to recover from the indemnifier all costs which he had paid
in bringing or defending any suit in respect of contract of indemnity.
(iii) He is entitled to recover from the indemnifier, all the amounts which he
had paid under the terms of the compromise of such suit.
To exercise these rights, it is essential that the indemnity-holder h.ﬂS not
contravened the orders of the indemnifier and he must have acted in the
same way as a prudent man would have acted undersimilar circumstances
in his own case. )
() Fuirther, if the indemnity holder has incurred an absolute Liability, he
R becomes entitled to call upon the indemnifier to indemnify.
ghts of Indemnifier:

@ Rights of subrogation: Once the indemnifier Fnakes the parn?;x;l of
' !“demnit)'.heissubrogatedloaillherightsnfthemdemnbltyht:i]‘ lec a;;
, if the promise of indemnity relates to the 10ss caused by 2 party,

11
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n i &y .
the indemnifier shall be EPE X0 o rapity to the ind ity holg w0 Sue in his

er, Thes

: arty ownname, the third dfa1; rety can sue the pri

defaulting party, after P2 3¢ th e resulting in loss falls Outsjy, p partywho has caused g, ti:ﬁ:i 2ebior in his own “P;::Ilp‘:l'

(if) Rights to refuse indemBY. Lo demnifier has the right to repy, | indemnity holder Such & righ | gy o\ 27 Implied contract
the scope of contract of in Z : will accrue only in the eyeng of | * "8 Detween them.

an assignment being executeq

5 ity. :
the indemni by the indemnity-holder in

favor of the indemnifer.
_ ﬂ The contract of indemnity 1 A7
ot of Guaranteg ! o”’ﬁ?,:-f: exceuted by the indemnifier | ppeye 2! Of guaraniee is

: ] T with the object of corm, ’ exccuted with the object of
by which one party ;ﬁﬂiﬂﬁhﬁeﬁ?ﬂ‘;ﬁo«e ' 4 ing/reimbursing the in';‘;";:g_ E;g\‘;{?nxg the security to the
Dmml-sgstosnwﬂwodurfmm dertakes to perf Persgp ty-holder forthe loss sustained | of itor for the repayment
loss caused to b b e o d.isc}?' e by him, o dﬂ_bl or performance of
et of the promisor himself | promise or arge the i 3 3

or by the conduct of any other | bility of a third person in o

person, is called a contract of | of his default. W All the parties in a contract of | In the case of contract of
et P = s contract indemnity must be competent | guarantee, the contract shall
Only two parties are present | It is a tripartite contract cop, 5 togontract, be regarded as valid even if
~ the indemnifier, who makes | sisting of three parties- the principal debtor is a minor,
thpmiscloinderﬂﬂif!md principal debtor, the creditq, provided no contract to the
the indemnity-holder, who | and the surety. ' | contrary is made.

receives the promise for in-

. demnification. s’ .
Nature of Liability | The liability of indemnificr is | The liability of the principa

703 What are the rights of the surety as against-

of Parties primary and absolute. debtor is of primary natre,| | (1) The principal debtor, (2) Co-sureties, and (3) Creditor
whereas the liability of the sure: inst the Princi g
j tyissecondaryand conditional.| | A% Rish]tls agfam: eﬁ nngpal i:e(:a)tc;n
— - - e = . Right of subrogation (Sec. . In case the surety has paid the guar-
Time bili fthe indemnifier | The liability of thesuretyaris 1. Rig ; 7 Yy has p gual
of Liability 2;1?23;3!; ﬂ-::- Ihappenl:i:gr Sihic :hetzvenmfnon—pr: rfot: anteed debt, on its becormr}g due or has performed the guaranteed duty,
of the contingency, which falls | mance of the principal debtor's on the default of the principal debtor, he is subrogated to (i.e. invested
within the scope of the contract | promiscor non-payment ofthe with)all the rights which the creditor had against the debtor. Thus, if
of indemnity. _ debt to the creditor, the surety pays the guaranteed debt, then he will be subrogated to the
Number of con- | There is only a single contract | The arrangement belween securities, if any held by the creditor, against the principal debtor.
tracts of indempity present. the principal debtor, creditor 2. Right to be indemnified (Sec.141). The surety has the right to recover

and the surety, results in the|
creation of three contracts -
the primary one between the

from the principal debtor all the amounts which he has rightfully paid
under the contract of guarantee to the creditor. The surety can, in fact,

debtor & the creditor, the sec- recover from the debtor not only the actual amount he has paid to the
ondary contract bmlreen' the creditor, but also interest thereon. The surety can neithc_rc}aim more than
surety and the creditor and the . what he has actually paid to the creditor nor can he claim the amount i
implied contract between the paid by him wrongfully or due to his own negligence. Further he can
suretyand the principal deblor. claim reimbursement only if actual payment has been made by him and |
Time to Act The indemnifier need not act | The surety, acts at the request| |+, not where he has merely executed a promissory note.
?;_ﬂhl:iae;uesl of the indemni- | of the principal debtor. Rights against Co-sureties ) )
’ L. Right of contributions Where a debt has been guaranteed by more than

one person, these guarantors are called as co-sureties. Section 146 pro-

u,w‘gr '.‘1 N (LT il
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114 them. When a surety hag

i tribution between . been passed againg; 1.9
vides for a :jg?;tl::mdg debtora dem? :;::l:ulliaon i mgl;:;s;xm
mare than is share, he has 2 right o contibation rom the oty

for more than h e I
sureties who a'ﬁﬂﬂﬂ’{:ﬁm lo?:)nr.ribut: equally for the debt/pgy, %
of the co-

{he debt unpaid by the clletftor. e
her, if one of {he sureties beco! s
ph 1o contribute the whale amo! e cos ‘
sl isions of section 147, where the co-sureties by,
According tolthe pmzms theyarebound toconm_butegquau}._ subjecty:
lunmﬁ:fﬁ;ﬁ;,s r guaJramoe. and not propartionately to the I abily

the limit

undertaken.
Creditor :

Rights against the curities: On payment of the debt to the creditor, 1,

1. Right to claim se Hed to claim the securities which the creditor hy,
surety becomes ?D:‘J debtar. Further, in the event of loss of securities
mﬁfmﬁmw <hall stand discharged to the extent of the valy,
of securities lost. RERET Hors

.off: The surety is entitled to claim such_sell-o OF & COunter
2. cRight ::d T:tion A amountofdebt, whichthe principal debtor migh
. pofa”"‘ “eainst the creditor in Tespect of rj?c same transaction. Surety
s‘“sfs dmg. set off in respect of personal rights against the creditor.
Q04 T what Gac 18 & marely discharged from his lisbility?
Ans, The liability of a surety, comes to an end under any one of the following
circumstances:

1. By notice of revocation (Sec. 130): The Indian Contract Act, 1872 pro-
vides that a continuing guarantee may be revoked in respect of future
transactions, at any time by the surety, by serving a notice to the creditor.
However, the surety shall continue to be liable for the past transactions.

2. By death of surety (Sec.131): The death of the surety operates, in the
absence of any contract, as a revocation of a continuing guarantee, with
regard to future transactions, The estate will be liable for past transactions
provided contract to the contrary is not made. :

3. By variance in terms of contract (Sec.133): If any variance is made in
the terms of the contract between the principal debtor and the creditor
without the surety’s consent, it results in discharge of the surety, in respect

" of transactions subsequent to the variance, Mo

s {1;? release or discharge of principal debtor (Sec.134). The surety is
ischarged byany contract between the creditor and the principal debtor

by which the principal debtor is released, issi

, or by any act or omission of the

debmt:n the legal consequence of which is the discharge of the pr‘inc!pﬂl

insolvent, the solvent CO-Suretiq,
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Notes: i
o Death of Principal debior shayy i I

principal debtor by operation of me‘s;;;r »:f:: f::;:ﬁy- (Discharge of
«+ Insolvency of the Principal debtor sha yo; gic h hPiag
* Omission/Failure of the ¢ charge the surety.

% reditor 1 SR
the period of limitation does not d?._;';;::::i':‘:rfc:; debtor within
ety.

lease of one of the co-sureri ;

¢ ﬁ:gir liability under guar‘:‘:z;_es does not discharge the gthers from

. compounding with, or givin, :

5. BY cciprdeh‘lor (Sections lg;,s, {! 33?;';_;; ‘;;;]meing not to sue,

+ A contract between the creditor and the debt. ;
ftor makes a composition with the debr o oorrich the cred:
the surety, will result in discharge of the Su.;ety P @ﬁ“
inevitably results in the variation of the Oﬂgin'a] ountractpm on

4 Acontr aClPet"_VEe“.me creditdr and the debtor, whereby the creditor
promias o i ime o he e r b pymnt f e g

5 y fir: surety, shall result in the
discharge of the surety, since it is one of the duties of the creditor
towards the surety not to allow more time for payment to the debtor.
However, when the contract to give time fo the principal debtor’
is made by the creditor with a third person and not the principal
debtor, then the surety is not discharged.

+ A contract between the créditor and debtor, whereby the creditor
promises not to sue the debtor, without the consent of the surety,
shall result in the discharge of the surety, since the surety in entitled
to require the creditor 1o call upon the debtor to pay off the debt
when it is due.

However, a mere [orbearance on the part of the creditor to sue the
debtor shall not result in the discharge of the surety.

6. By Creditor’s act or omission impairing surety’s eventual remedy
(Sec.139). If the creditor does any act which is inconsistent with the
right of the surety, or omits to do any act which his duty to the surety
requires him to do, and the eventual rermedy to surety himself against

. the principal debtor is thereby impaired, the surety is discharged.

7. Loss of security (Sec.141). If the creditor loses or parts with any security
given to him by the principal debtor at the time the contract of guaran-
tee was made, the surety is discharged to the extent of the value of the
security, unless the surety consented to the release of such security.

'SHORT ANSWER QUESTIONS: =
105 A contract of inde iigiﬁgisaconﬁ_nsﬂlfmm?m :
Aus. A contract of indemmity is a contingent contract: The S}t:.atemen;r:i
Correct in the sense that a contract of indemnity is oné by which one party




Page 54 of 73

0 'i.‘-'-;

CH. 11 : INDEMNITY py
D GUARA|
- NTER

117

\DIAN CONTRACT ACT: fa notice tothis effect to the credi gy,
a :

NITI: 1 :
u him by the conduct of the B o be Jiable for all the past transactjg,

Howey,
€T, the surety shall continue

116

ed 10 s ns,
the loss caus Acontingent contragy f Surety (Sec, 131)
. the other from (her person- Lig th of U « The deaih
promises ﬁ?nﬁ:ﬁorhy e “’"d“dqm?fm;c r-én‘ collateral to such contrg (i) ped noe of a contract 1o the contrary, 5 o_r the surety operates, in the
poe e todo or not to do something! sﬁ’csmpum.s. it can be seen that bo, B aran tee, as regards future transactigns SHd revacation of a continuing
g coniract + happen. From the above: rformance depends upon sop, g | be liable for all transactions en ed ine o the estate of the surety
duesorfs‘):fem:ondilional contracts. Their PE ' Sha]i’-ﬁrincipal debtor prior to the deaf; ol":;-:o Detween the creditor and
rac H
zﬁ:m' gency which is uacertaif :]t:z contrary was made. MRS s poatact fo

T

o - -
ot is the nature _.ﬂteutofliabﬂityufthesumty?

126 as a contract 1o perfory,

¥ ; lo? = i -
: i c | g 8 of the Indian Cont ;

e ontractofguarante 5 defined 0SECCEE on in case of his defaul, et erwise, the liability of the s, oV ides that unless the

the promise or discharge the liabflity Olled the ‘Surety’; the person for whor, contrBCL PO btor. Tt implies that the sur, pourety 1S co-extensive with that
The person who gives the S“"’a"mfr:b incipal Debtor’ and the person to whor, of the pioc rincipal debtor is liable. Th ety will be liablé for all those sums
the guarantee is given is called t}}:e-.::;cljt.;,r' for Whi‘h tvh < F;M] amount bui a-lso inte-r g tuj. ihe surety will be liable for not
the guarantee is given is cﬂ-ﬂcdi; cu-jpanil'-‘ Iagrcement between the principa) onl¥ O‘,cwn;:; the amount, etc. Co—exlcrtl‘:iwﬁzsssh:l;c: ;::::et]: d?&-lo . nf;uit
tract of guarantee 15 & 2 & b p i ! means that the creditor
d.l:’butiraccrggitor :mdg;c surety. There are, in effect three contracts _ file a suit against lhe. Sflm-t)-? \_\nl!mm suing the principal debtor. Further,
e Y atractbétween the principal debtorand the creditar, where the creditor holds securities from the principal debtor for his debt, the
¢ Aprimary/principa between the creditor and the surety and itor need not exhaust his remedies against the securities before suing the

# A secondary contract

t between the surety and the principal debtor, where- suretye unless the contract specifically so provides.
nirac -

¢ Animplied col . idl
Gl is bound to compensate the surety, provided he TR 5
h;; ﬁmuc f_nn(;]:?a] giir?:::l; :;c itor under the contract of guarantge. 210 “rhe liability of two debtors is not affected by mutual arrange-
fulfills his obliga credi onts.” Comment.
Guarantees may be of two types: sfigle/spetifs 22 ding to the provisions of section 132 of th h
: 7 tee- A guarantee given in respect of a single/specific trans. Ans, According he vis section 132 of the Contract Act, where
1 mﬁsﬁﬁ :3- S‘: f:le. Tisi able. 2 persons coNtract with a third person to undertake a liability and also contract

witheach other that one of them shall be liable only on default of the other, 3rd

on not being a party to such a contract, the liability of such 2 persons to
the 3rd under the first contract remains unaffected even though the 3rd person
has a knowledge of the 2™ contract.

2. Continuing Guaranfee: A guarantee which extends over a series of trans-
actions is known as continuing guarantee. It continues until it is revoked.
Fidelity guarantee, given for the conduct of a person is also in the nature
of continuing guarantee.

"0.11 Under what circumstances a guarantee may be treated invalid?

Q.7 What is the consideration for contract of guarantee?

Ans. A contract of guarantee must alse be supported by lawful consideration. Ans. Under what circumstances a guarantee is invalid; Sections 142,143
Section 127 of the Indian Contract Act, 1872 states that, “anything done, or any and 144 prescribe the conditions under which a guarantee is void which are
promise made for the benefit of the principal debtor may be a sufficient consid- explained as under:

muima_m the surety for giving the guarantee.” However, it is not necessary that
;Dmﬁhlng must have been done for the benefit of the guarantor. Anything done
or the benefit of the principal debtor is a sufficient consideration to support

1. When the guarantee has been obtained by means of misrepresentation
made directly or by the creditor or made with his knowledge and assent

bt e o . concerning a material part of the transaction. (Section 142).
£ 2. Where the creditor has obtained any guarantee by means of keeping
0.8 How is a surety discharged by revocation of continuing guarantee? ., Slence as to material circumstances g i ition that th
Ans. A continuing guarantee may be revoked in two ways: _-_._F R When a contract of guarantee is entered into on the conc.ht.m;l' : it ai
i i it ys: ereditors will not act upon it until another person has' joined in i
Express Revoca 130). A continuing gnaran tee may be revoked, co-surety and that other party fails to join as such (Section 144).

[ 1 :
atany time by the surety, in respect of the future transactions, by service




Three months m&l‘ﬂak
fraud since the time of his

Pawan during the whole
's appointment? 1

communicated to Mz Pawanl.

that Chetan had been doing

" What is the Hability of Mt le dury,

M time of chetan’t AR
Ans Discharge of surety by variance in terms of contract:

s : i ' here is any vari

As per section133 of the Indian Contract Act, 1872, where there is any varianc,

in 1Ez;m‘:fmnmct between the principal debtor gnd creditor without sy,

ty's consent, it results in the discharge of the surety, in respect of all the futyr,

 transactions taking place subsequent to such variance. However the surety sh, all

continue to be liable for past transactions prior to variance.
jon, Mr, Pawan has given fidelity guarantee for the conduct gf

In the given situati
M. Chetan, to ABC Constructions Ca. Ltd., which is in the nature of continuing
guarantee. Subsequently the terms of appointment with regard te salary of Mr,

Chetan are varied without the consent of Mr. Pawan, the surety.

Thus applying the above stated provisions, variation in the terms of the contract
(as to the reduction of salary) without consent of Mr. Pawan, will discharge Mr.
Pawan from all the liabilities in respect of the acts of the Mr. 'Chetan'subs.:quﬂ,;
 tosuchvariation. However, Mr. Pawan, will be liable asa surety for the acts of My,
Chetan before the variation in the terms of the contract i.e., the first six rnonlhs:

] “ﬂh:‘nj gives guarantee for Ranjan, a retail textile merchant, for an
s 7 1,00,000, for which Sharma, the supplier may from time to
{time supply goods on credit basis to Ranjan during the next 3 months,

Mqlmlh,}lmojmmkcsthemwhehsmhaﬂsup lied

.'ﬂ"““’_’“ credit for ¥ 40,000. Referring to the provisions of the InI:iian

E Act, 1872, decide whether M Y is dinch od fi 1 1
| liabilities to Sharma for ¢ s e b
o v any subsequent. crei:it-‘su.pp&y'%at would be
4% Answer Ranjan makes default in pa: ‘back Sharma for
M_&Mﬂk?wledmawa i.e.zm,wozm_ B
Discharge of § ; ; s :
Indiin Conclladeg l;‘;:‘)’ by Revocation: According to section 130 of the
By the surety, as t future H‘; continuing guarantee may, at any time, be revoked
remains liable for al the pact s s 22, "0t to the creditor, but the surety
€ past transactions entered into prior to revocation. )

_—
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hiz contimg
jan“&;:ng Euarantee given to i |
dehmr], when goods |

" ;e, Manoj the s
ven case, 1l Urety, revg)
mﬂ,es‘ the creditor, for goods suppﬁmke;
581,000 had already been supplieq,
the above provisions, liability of Manio}
25 P" ©0 all subsequent credit suppi . the surety, is disch ;
on 19~ tee. &8 made by § D kD
rel8" " on of S‘U::Is':f:h:[:::;\;ev;r. Manoj shall be li:bl:{a“'ﬂﬂ- to Ranjan, after
beca Clion was already mlemd?;lpagn;cnmi 740,000
0 belore revocation

ischarge ol Sure variance in
i‘ziog]fﬁ of the Indian Contract Act, l&?z,tmsc ﬁfe::‘_:;;:ﬂil According to
s of contract between the principal debtor and creditory"a}:l an{:e e th
consent, it would result in discharge of surety in respect 0{3; oull surety's
{aking place subsequent to such variance. However, in respect of ey
o variance the surety shall continue to be liable. pect ol transactions,

prior t

fn the given situation, ‘M’, the creditor and 'S the debtor a;
- ke ' ed to

rerms of contract in respect of supply of fruits on credit tugrsi 1 :ﬂ ﬂ'-llf

without knowledge of the Surety ‘AL PRY ash,

Thus in this case ‘A, the surety shall not be liable on hi :

; : . pa e on his guarantee for t
b;'“b‘ supp]l(;;ﬂ to'S Ihidelbtﬁr by ‘M’ the creditor, after the variation in terr}:li
of contract. However, ‘A’ shall continue to be liable for th ; :
to such variation. T the Eransactions prGr

My, CB was invited o give guarantee for an employee Mr. BD
who was previously dismissed for dishonesty by the same em-
ployer. This fact was not told to Mr. CB, Later on, the employee
mbezzled funds, Whether CB is liable for the financial loss as
surety under provisions of the Indian Contract Act, 18722
_Mr._x agreed to give a loan to M. Y on the security of four prop-
erties. Mr. A gave guarantee against the loan. Actually Mr. X gave
a loan of smaller amount on the security of three properties.
Whether Mr. A is liable as surety in case Mr. Y failed to repay
T
Ans, (i) Invalid Guarantee:
Ac::rd"?g to section 143 of the Indian Contract AC
b‘tangmdl-mr has obtained by means of keeping si
€5, 18 invalid.

015()

t, 1872, any guarantee which
lence as to material circum-
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: tee of an employ,,
e invited to give guaran 5 ©
B C?li::\::s]::c\:’iousl)' dismissed Mir' B::f)u o dlslmne“ :
W inin & BUATAN e
4 not communicated to Mz CB before obtai ; Smﬁuus o 'C'.u.
This fact was S dsions, keeping silence as 10 pre’ = 18Misg,
Applying the above stated prov f a material fact. p,.

; to concealment ol .
of Mr. BD for jjsﬁﬂ'}ﬂj:‘;?:ﬂ:t:m‘;hwn Mr: CB will not be held liabjg ¢ -
later embezzled the k

: I
rantee entered s § %
financial loss as surety since such a contract of gua Nvalig
the financi

in terms of contract:
i of surety by variance :
o vion 133 of the Indian Contract Act, 1872, any van;nccl, mag,
Hint: As per Sectic consent, in the terms of the contract between the pring;p,
;uii;huur tféet;?:g;j ot discharges the surety as 1o transactions subsequen, 0
[ebtor an i
 the variance.
Thus in the giv
out As consent,

In the given situatiol
BD to the same employer

terms of contract has been made vy,

: iance in
en case as the varianc sy Satled 16 Tepay the ok

M. A is not liable as a surety inc

7618 Rabul s the owner of electronics shop. Prgmnkﬂmr:;cl:: the shop
to purchase an air conditioner hose mmprm_sor_wdmo- should be o
copper: As Priyanka wanted to purchase tbemr conditioner on cregit,
Rahul demands a guarantor for such transaction. Mz Arvind (a frieng
of Priyanka) came forward and gave the guarantee for payment of i,

conditioner. Rahul sold theairmnditinnerofﬂpamwhrb'lﬂnd, misrep.

resenting that it is made of copper while it is made of. all;mn_m‘m. Neither

Priyanka nor Mr. Arvind had the knowledge of fact that it is made of

aluminum. On being aware of the facts, Priyanka denied for payment of

price. Rahul filed the suit against Mr. Arvind.

Explain with reference to the Indian Contract Act, 1872, whether My,
Arvind is liable to pay the price of air conditioner?

Ans. According to Sec. 134 of the Indian Contract Act, 1872, the surety js
discharged by any contract between the creditor and the principal debtor, by
which the principal debior released or by any by act omission of the c!'e(li!m".
the legal consequence of which is the discharge of the principal debtor. Further
as per section 142 of the Indian Contract Act, 1872, where the guarantee has
been obtained by means of misrepresentation made by the creditor concerning
a material part of transaction, the surety will be discharged. :

Inthe given case, Privanka wants to purchase air conditioner whose compressor
should be of copper, on ¢redit from Rahul. Mr. Arvind has given the guarantee
ﬁ"?fn payment of prilce_. Rahul sold the air conditioner of a particular brand
;:;regr‘]emg thatitis m,?d'e of copper while it is made of aluminum of which

y: and Mr. Arvind were unaware, After being aware of the facts,

Priyanka denied f; - ¢ .
for Pa,*nmn:r:fpﬁ:; ‘pa)mcm of price. Rahul filed the suit against Mr, Arvind

Y
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ing the above stated proy iSiong
ap! 2 -omitted tadj 3 Lo fagys
i asthe b;il:e:?d of copgi}:il:ie the facy that the g, cme 1 1 evident thay
minu":' Further the guaraniee ‘?mque“cl'-‘ Ofwhicl-:‘;nfmmne.r Was made
o i msg:-o_m e Arvind mﬂul'um:'.f been evidenyy Oht?i'“mka is not liable
Sf"[adr]}':bic as guarantee was oblaim:d can be concludeq 1h:::e ;EyAT\.":EDIEI
; ; ! ; 3 ! - i 1
ot N"'md will be discharged from Ii:nbllnnf Wby Misrepresentation o[‘:he
15 v

€
7A Farmer contracted to sell grains to 1,

_‘_‘__‘__‘—-—-_._
Q" d.6§guarantees performanceby g, © Merchant to be grown
nis120c of water necessary for h'rigaﬁm:':g:“ merchant later diverts

the $H7° be ; : armer ;
p could not be grown. Is § liable for the guaranteey oo

the €@ ; —— 2 lor the
mn 134 of the Indian cq

G -~ i
Ans» & ed by any contract between the creg; ntract Act, 1872

of the case, i

+ the surety is

dis‘fhﬁe pri ncipal debtor is released or by amt::\;a:é'll the_m‘linuipal debtor, by

;:»tllcnagﬂ consequence of which is the discharge of ¢he°;?i]:.::i;2ip§$f;mdnw'
in this case S is not liable for the guaran, Test '

Thus 10 ; % . £¢ as the omission by ¢ A

chant from his duty towards the farmer results in the dischar, :2[ l)h h: it

nd as a consequence the surety, S, also stands discharged, B e farmer

318 Anand recommends and guarantees IMD““M

a5 an employee with Sadanand. Dayanand is appointed as a cashier, and
Anand agrees to stand as surety only if Sadanand sees Dayanand m\m
up cash, once a month. However Sadanand omits 1o check cash every
month and Dayanand embezzles. Comment on the liability of Anand as
a surety in this case. g

Ans. According Lo section 139 of the lndiMf
does any act which is inconsistent with the right of the surety, or omits to do
anyact which his duty to the surety requires him to do, and the eventual remedy
to surety himself against the principal debtor is thereby impaired, the surcfy
is discharged. )
In the given case the emplover, Sadanand was under a duty (under the fidelity
guaraniee) towards the surety, Anand,to see Dayanand, the employee, make
up cash every month. However, Sadanand omits to perform his duty towards
the surety, Anand, as a consequence of which Dayanand embezzles and this in
turn impairs Anand’s (surety’s) eventual remedy against Dayanand (principal
debtoriemployee)

Thus applying the above stated provisions it is evident that Anand shall stand
discharged from his liability as a surety.

Q.19 Aman, Baman and Chaman give guarantee to Raman for the loan
of 70,000 given to Daman. However the sureties agree to guarantee
Vidually different sums which are as follows:




section 146 the. ;
c:f of the co-sureties 18 liable

Ans. According to U
1872

the prﬁ.:-‘:;;::j}esecum 147, where the co-s

i bject to the limit
d to contribute equaJJ}:'. suk !
;uu::.n:l&ef:;; x:;mporﬁonatdy to the liability undertaken.
Thus applying the above stated provisi
be concluded:

() In case of default o
liable to contribute
contribute ¥ 10,000

(i) In case of default of ¥

Chaman shall be bound to contribute ¥ 30,000.

T
A %ﬁ! o
Jiki ! fli 2

Bt ikl

by the debtor. Further, according |
ureties have guaranteed differe

ons of the given case the following can

2 30,000 by Daman, all the three co-sureties shal]
f equally- Le. Aman, Baman and Chaman shall eacy,

60,000 by Daman, all the three Fo-fiureties shal] -
be liable to contribute equally subject to the individual limit guaranteeq
by them. Thus Aman shall contribute — {10,000. Baman - ¥ 20,000 ang

Contracy Aqq
to contrily,

it

fixed by thgy,
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1= Bailment? What are the essential clemen nts of Bailment? |
Definition of Bailment: According 1o pro i

" & : : 1 visions of section 148 of
":‘:an Contract Act, 1872, bailment is defined as the delivery of goods t?y ;l::z
fw another person for some purpose upon a contract that they shall, when the

se 15.accomp]ished. be refurned or otherwise disp

he directions of the person delivering them. The person

is called the ‘bailor’ and the person to whom the goods a

the bailee.’

gssentials of Bailment:-

1. Presence of Contract: Bailment arises out of a co

may be express, implied or quasi contract.

2, ‘Goods: Bailment can be effected only in respect of goods. Goods means
as defined under the Sale of Gaods Act, 1930 i.e. movable property other
than money and actionable claims. Thus bailment can never be effected
in respect of immovable properties.

. Delivery of Goods: For creation of rights under bailment, delivery of
goods by one person to another is essentially required. The delivery of
goods does not merely imply the transfer of physical custody but rather
means the transfer of right of possession and control of goods. Thus when
goods are transferred so as to confer the transferee with the possession
and the right to exercise control over the goods but not the ownership,
then delivery is said to have taken place. Delivery may be either actual,
symbolic or constructive. i

4. Purpose: Under the contract of bailment good are usually delivered for

the accomplishment of a specific purpose. The purpose may either be

safe custody, transportation, exercise of skill or use etc.

- Return of goods: Bailee is under a duty to return the very specific gmds
delivered to him under bailment, when the purpose is accomplished.
However, if the bailment was done for the purpose of exercise of skill

osed of according to
delivering the goods
re delivered is palled

niract. The contract

w
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5 . sl it the alteved f,
and altering its form then (he goods shall l.}r returne eved oy
accarding to the instructions of the bailor

0.3 What are the dutios of a Ballee? —

Ans. Duties of a Bailee: h
ec.151 - 152):- The baile,
1. Duty to take care of the guocs I;I:H::O(Dsdh bailed s a man of (Jn:;:eL ¥
undera duty to take as much care © s nary
imstances, take of his own goog,
prudence would, un s ds bailed ~nf
the same bulk, quality and value as the goods bailed.
In case, bailee has taken the said care, fl\u11 he shall noll be responsib,
for the loss, or deterioration of the bailed goods. However if by Virty,
of a contract o the contrary, the bailee is required to take extraording,
care of the goods bailed, then he shall be bou '.1d s take such extraom,
nary care and he cannot be absolved of his liability only by obseryin,
minimumvordinary care. The duty of the bailec to observe the minimyy,
standard of care imposed by law u/s 151 cannot be reduced by a cantrg
to that effect. Further, where the loss has been caused due to the agt of
the bailee’s servant, he would be liable if the servant’s act is within the
scope of his employment.

2. Dutynot to make unauthorizedfinconsistentuse of goods (Sec.154)..
It is the duty of the bailee not to make any unaut horised use of goods e,
1ot to use them in a way which is not in accordance with the conditions
of the contract of bailment. If he does so, then he is liable to make com.
pensation to the bailor for any damage arising to the bailed goads from

or during such unauthorized/unwarranted use.

3, Duty not to mix the bailed goods with his own (Sec.155-157):~ [ the

bailee, without the consent of the Dbailor, mixes the bailed goods with his
own goods, and the goods can be separated or divided, then the bailee
shall be bound to bear the expenses of separation or division, along with
any damages arising from such mixture.
In case the goods are mixed in such a manner that it is impossible to
separate the bailed goods from the other goods and deliver them back,
then bailor is entitled to claim compensation from the bailee for the loss
of goods. .

However, if the bailee mixes the bailed goods with his own goods with

the consent of the bailor then both the bailor and the bailee shall have an

interest in the mixture of goods, in proportion to their respective share
of goods in the resulting mixture.
4. Dl!t!' to return the bailed goods (Sec.160 -161). 1t is the duty of the

E:f!“ to return, or deliver, according to the bailor's directions, the goods
led, h\;ﬂsﬂ;:::l demandI,l as soon as the purpose for which they were

bnhdku eddjhas - ir:jf?mp ished oras soonas the time for which they wer®
pired. In the event of failure on the part of the bailee to do

]
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<o, he shall be liable to compens,

v ; v a
Jue to such default/delay in the TZ:;:Z}’“‘““ for any damages arising
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may
not to set up any adverse title, 1t i
. 15 i
6. Dol Sods on bgl:lalf of the bailor 5o long ;:lf htlu;yl m h?ﬂs t0 hold
ot accomplished. He should not set up any adverse ritle .'ﬁn the go:;l 3
5.

: Lg.:m&t.'ﬂ-\tm:'dﬂﬂe_s'd?b&ﬂﬂ\l‘\mﬂ.ﬂ-*- tract of ballments |

% Duties of a Bailor:

. to disclose faults in the goods % ;
Faults in the bailed goods, of which the bailor is aware and which ﬁ:le—
Hally interfere with the use of ﬂ:'cm or expose the bailee to extraordinary
risks.IThe doesnot makeksgch disclosure, heis responsible to compensate
{he bailee for the loss arising directly from such defects/aults.

If the goods are bailed non-gratuitously, the bailor is responsible for the
damage caused 1o the bailee due to the defécts/faults in goods, whether
he was or was not awarc of the existerice of such faults in goods bailed.

2. Duty to indemnify the bailee for loss due to defective title of bailed

goods (Sec. 164): The bailor is under a duty to indemnify the bailee for
any loss wh ich the bailee may sustain by reason that the bailor was not

- entitled to make the bailment, or to receive back the goods or to give
direction in respect of them.

3. Duty to bear expenses: Incase of gratuitous bailment, where the bailed
goods are held by the bailee for safe custody or for exercise of skill with-
out consideration, it is the duty of the bailor Lo repay to the bailee all
necessary expenses (whether ordinary or extraordinary) incurred by him
for the purpose of bailment.

In the case of non-gratuitous bailments, the bailor is under a duty @
bear only extraordinary expenses paid by the bailee for the purpose of
bailment. However, the ordinary expenses shall be th:nE b}f the bmle;
Duly to compensate the bailee on premature ‘E“‘_'m:i““i‘;fn?:m;

itous bailment: A gratuilous bailment may be terminal 3[ ba:‘;I it

by the bailor, However, if such 2 premature lermination 2

A ived fr
causes any loss/damage 10 the bailee, cx"eefimg lh?&:ﬁ.:[;ﬁl::ii::: ;or 53:;
the bailment, the bailor is under aduty 10 indemn

excess of loss. s of lime or accom-

Duty to receive back the goods after the bailor to receive

X T ty of the
plishment of purpose of bailment: 1113 lhmlﬂ:'msy {he same, uporn the ex-

back the goods from the bailee, when he T

i

-
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i he bailed goods to ) 27
. 2 on the accomplishment of : any one of the o
od of ba:.lmen:) ?lrj:]_for.s refusal to do 50, he wilj he L f ihe time or-:ilimsr;'ac?omph?hmen ; 0‘! S‘J:Inl OWNETS upon the expi
o pecessary eXpenses incurred g, L pereis?® S]::L c stipulation in the Commcﬁ\ll'puﬁ: of bailment unl:;?s
of the go0d wght :261; ;:f;:zt‘;sfoe;:nfédd“e to deiect.l:blhe o
- T | c. TEUT = itled to be indemp; sence of title to goods
T Cratutious’ and Non ZE== Non Gratuitous’ Bailment, lpes arising to him by reasons that the Lomnified by the bailor for any
[Q4 Distinguish beneeem = i ihe bailment or 1o receive back the °T was not entitled 1o make
ct of them. If the bailor has

b
ailed goods or 1o give directions in

§ no title to .
ailmentfo b "l-—-—' £ 3 the ]-ga]le‘.j e 2
= . It is ailment o goods f
| Iu::'rderati;ii r&?r rem Z considelau'o vreward, .0| |
co. mld 1!2

Hon.

gelivery: provided the_bailec acted in good faith o
(ke absence or defect (Bt the bai‘c;ﬁr, faith without knowledge of

3.Bailor's duty to

bear expenses

e —— 5 e —
4. Bailor's duty to|In this case iLis the duty of the

or the bailee.
case of gratui

he has incurred the same.

bailortoonlydisclose the know
defects in bailed goods and he
shall be liable to compensate
the bailee for the loss arising
due to non - disclosure of such

Hom. ==
It is for the benefitof the bailor

_._._'_._.__._-._'_._-_ ——
tous bailment | In ca5¢ of non-gratuitoy,
hailor is under 3 duty to
xpenses necessary:

of| baih:m:manld

repay the same L0 the bailee if

I
It is for the benefit of both yp,. |
bailor and the bailee. i

bailment the bailor is under
duty only to bear the extrag,.
dinary expenses necessary for
the purpose of the bailmen,
and only repay the same,
incurred by the bailee. The
prdinary CXPENSes are o be
borne by the bailee.

In case of non-gratuitous |
batlment it is bailor’s absolue
liability to compensate the
bailee for any loss arising due
to non-disclosure of defects
in bailed goods whether the

Right to claim compensation in case of defective goods (Sec. 150):

10 case of gratuitous bailment , the bailee is entitled to claim compen
pensa-

.on from the bailer for any loss sustai :
3103 part of the b:fi‘lor to disclose z';:a;:zik{i;:iﬁei) the failure on
ods. However, if the bailment is for consideration z'ae i i the batlid =
the bailor \T-’l.“ be liable to the bailee for any loss SU%tlaiﬁord'ug-ﬂdmémus'
the defect in bailed goods irrespective of whether the bé;ilny- Ml
or not aware of the existence of such defects in bailed good; wes A

4. Right to claim cxpenses (Sec.158): In case of gramitous bailment

the bailee shall have the right to claim from the bailor all the nec
expenses (including extraordinary expenses) incurred by h;m%f;sat?
urpose of the bailment. However, in case of non-gratuitous ha'lll'n.(:ncl
the bailee only has the right to claim from the bailor, the ext.:raordjnaw
cxpenses incurred by him, for the purpose of bailment. i

. Right to apply to Court 1o decide the title to the goods (Sec. 167):

it t:he bailed zoods are claimed by any person other than the bailor, the
bailee may apply to the court to stop its delivery and to decide the title
to the goods. :
Rjght of lien (Sec. 170-171): Bailee has a right of lien in respect of the
bailed goods for the recovery of hislawful charges or consideration under
contract of bailment. Lien is a right in one person to retain that which
i iy WP, listilo to compensate is ’.:; his _li_uos:se]e_\-smn, b:;on_gmg to another, unn} some_de'ot or claim is
the bailee. Em . Bai ﬁs ien usually in the nature of particular lien but may also
- — e general lien in some cases.
6. {:'ﬂ'eﬂ ?f death of | Gratuitous bailment is termi- [ Deathofthe bailor or the bailee B ERGAMESE S
bailor/bailee nated on thedeath of the bailor | shall not result in termination
| or the bailee. of non-gratuitous bailment.

defects were know or un.

known defects only. i
known to the hailor

o
5.Termination of | Gratuitous bailment can be Non-gratuitous bailment can-

t terminated at any time by the [ ot be terminated at any time
bailor even before the accom- | at the mere wish of the bailor.
plishment of the purpose OF 1f he does so, it shall amount
hefore theexpiry of time period | to breach of contract and he

06 What s a pledge? What are the cssentials of a valid pledge?
Ans, As per section 172, the bailment of goods as a security for paymem._uf a
debt or performance of a promise i called ‘Pledge’. The person who delivers
the goods as security is called the ‘pledgor’ and the person t© whom the goods
are so delivered is called the ‘pledgee’

I

(.5 What are the rights of a Bailee?
Ans. Rights of a bailee are as follows:

1. Ri
Ilfllgc:; :! tfieli\_rer the goods to any one of the joint bailors (Sec. 165)
of bailment by several joint owners, the hailee has a right ©

e
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128 UNIT 11 : INDIAN CONTRAET ACT. 18
Essentials of Pledge:
1. Bailment of g ;
as security, a pledge 15 €
borrower to the lender or 1o
of their being reated as security agal 4 :
may, however, be actual or o(m.f.l_nrlct'l\ 3 .- i
Wh-trl.‘ the goods continue Lo remain in the bor 5) Posseg,

im as a ‘bailee’ on behalf of the pleg
st hUl_ﬁlT ngr:cd |::‘_|:2::Ioﬂ:r.hilln;;hnurﬂi to conslruclivf_- d(-|i\..z].y ag;(:
and subject |°[itd° i-.—jgc_ Thus a constructive pledge comes into existen,
;J;lir:::r:;;: pfc]-:‘.‘igor without actually delive ring, l}leaiznds, promises i

dcii ver them unconditionally t© the pledgee on d e:rn.[\i & -
2. Security: In case of pledge, the goods are dEI].I\'EI:ri.] a_s._la_ .szc'l:r.ll}l for
= payment of debt or for performance ofa prorms:‘,i "Jll.b]I Il«; d \a1ImEm
where the only purpose of bailment i that the goods are held as securiy,

3. Goods: Only goods (existing) can be pledged. Goods :n‘cludc shares,

documents or valuable things. But money (currency notes, ¢ic.) canng

be pledged.

4. Delivery of goods under a
as a security under a contract.
creation of valid pledge.

5. Transfer of interest: In a contract of pledge absolute ownershipiprop.
erty in goods is not transferred. An interest of a special nature (qualified
interest), in the goods pledged, is transferred to the pledgee and is not
lost with the mere loss of custody of pledged goods.

6. Priority of Claim: The purpose of pledge is to secure the payment of
debt or performance of a promise. Thus the pledgee is in the position of
a secured creditor and enjoys a priority of ¢laim of such a nature which
is not lost even with the loss of possession of goods.

. -1 kind of bailment, of

s a special kin ) Bong,

only when the goods are.dcl wcr!:d by the

o someone on his behall wit h,“‘c ntengg,
; gainst the advance. Delivery of £00d;

contract: Pledge involves delivery of gogds
Thus presence of contract is essential fop

Q.7 What are the exceptional cases when a valid pledge can be made by
a non-owner ?
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dge by person in possession ypg,,

] ple fv: goods are Ipledgcd by 2 persg, ¥ voidable contract (s, )
\-\.’Il‘-‘ﬁ under a voidable contraet lh:npwléo has obiaine, DO:'-E;::?;‘].E

; ! - ;. s5es%ion ol
contract has nlof:dhiee? "es'l?rlffded at the 1in1§e°ﬁ|::|' l?- provided that the
(he pledgee ac n good faith and Without notice E{cigu was made and
oftile rson having limited © pledgor's defect
. pledge bYPETS mited interest (g, i
(i) 'Tnot the owner of 200ds but has limited iile:e-:l’f_‘i].
edges, &8 where heisa pledgee or has lien wigh pou.
dge will be valid tothe extent of his inlerrenb
i S

the ple i g 5
qmount for which the goods have heen given 1o i

Where the pledger
he goods which he
Pectto those goods,
t. His interest is the

; S = ™ as i
ledges for a larger amount, the original pledger vt} ;.‘?lﬁiﬁﬁ"ﬂiﬂ'}i

p ds on paying the amount for which he hims
his ﬁo‘l bylea-o@ner In possession: Whe himself Dlle?lged the goods.
TP 98 of the goods wi ooy o pf the joint owners is in
<ole possession of the goods with the cansent of the niher ioint 3
then the pledge of such goods created by him shall be valid, provided (e
pledgee hasacted ingood fa“.h .um”a fide manner) without alnv knowled e‘ :
P ot the pledgor (one of the joint owners in possession of gl_;odq} had ﬁt
authority to pledge. . ’
Pledge byabuyerin possession before sale orby a sellerin possession
after sale: When a h'—‘)"Lfr whois in possession of goods befare sale, or a
“seller who is in possession of goods after sale, pledges the goods v:-iLh a
third person, then the pledge so created will be treated asa valid pledge
provided the pledgee has acted in good faith and has no knowledge that
the pledgor (buyer or seller, as the case may be) had no actual authority

to pledge.

0]

We the rights of a Pledgee/Pawnee?
Ans. Rights of a Pledgee:
Apledgee has the following rights:
1, Right to retain the pledged goods (Sec. 173):A pledgee has the right

to retain the goods pledged not only for payment of the debt or the
performance ol the promise, but for the interest on the debt, and all
necessary expenses incurred by him in respect of the possession ar for
the preservation ol the goods pledged.

2. Right to retain the pledged goods for subsequent advances (Sec.
174): In the absence of a contract to the contrary the pledgee cannot
retain the pledged goods, for any debt or promise other than the debt or
promise for which they are delivered under contract of pledge. However,
in the case the contract expressly provides then, the pledgee has a right
to retain goods pledged earlier, in regard to subsequent advances made
by him to the pledger.

Ans.
(i) Predge by mercantile agent (Sec.178): A mercantile agent may make
a valid pledge of the geods provided:
# heis il:] possession of the goods or documents of title to goods
belonging to his principal; .
. h:: has such possession of the goods or documents of title 1o goods
with the eonsent of the owner/principal;
¢ :jcn:mkts a P]Cdge DII' the said goods/documents of title in the or
oin ;:-' dmu?u of business of agency as a mercantile agent; and
ph-df;cr fz‘ -1;‘5 in good faith and without any knowledge that the
+ Le., the mercantile agent, has no authority to pledge.

W N g o i !
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incurred (Sec- 175): The Pledge,

Right to extraordinary ex c. 17 ledge

i enlil.l.:'é‘:c recover from the pledger, any ext]r:r;&ﬂml- expenses incy, ,.,,e‘;
¢ hi servation of the goods P oy =

4 :L:;:::ﬂ;:::r;"wh‘m pledger makes default (Sec. 176): In cage

; ent of his debt or in performanc,
dger B diif;ﬂlatl:drzl::ﬂhe pledgee has the right to: of

opligation 8t MhE AR, for the recovery of debt or

(a) bringa s;n:;gn:-;::; i ﬁiﬁ‘if;rg; Lpleng mmssionn:gm
:;:;::doggods as a collateral security: oF
(b) hemay sell the pledged goods, on giving the pledger. a reasonay,

notice of sa]eéd T R
ed oods, do no ki
,I;;"dﬂff;':;ﬂ,ﬁmfam of promise, pledgee can proceed to sye I];‘;
pledger forthe halance. If, on the other hand, thereis any surplus resulting
from such sale, then the same has to be accounted far to the pledge,.
5. Right to receive damages due to non-disclosure of defects in gongy,
It is the duty of the pledger to disclose any !mown defiects or faults in gp,
goods pledged. In case the pledger Fails to inform such faults or defec,
B he shall be bound to compensate the pledgee for any damage thy
may result becanse of su ch non-disclosure.
Similarly, a pledgee hasa right to claim damages sulfered by him becayse

of any defect in the title to the pledged goods of the pledgor:

6. Right in case of wrongful deprivation of goods by a third party: Iy
the event of wrongful deprivation of the pledged goods or injury 1o the
pledged goods, caused by a third party, the pledgee would have all such
remedies that the owner (pledger) of the goods would have had againg
such a third party. However, the amount recovered by the pledgee over

and above his interest must be held by him in trust for the pledgor.

SHORT ANSWER QUESTIONS:

Q.5. Write a short note on “Kinds of Bailment.” ;
Ans, Bailments may be classified on the basis of (@) benefit, and (b) reward.
(a) On the basis of benefit, the classification may be:
(i) Bailment which is made for the exclusive benefit of bailor;
(ii) Bailment for the exclusive benefit of bailee only; or
(iif) Bailment for the muiual benefit of bailor as well as bailee.
(b) On the basis of reward:
{7) Gratuitous bailment: It is a type of bailment where neither the

hi‘liiur nor the bailee get any remuneration i.e. it is a bailment
without consideration.

@ g-oli-gjt;a‘_““‘m’ bailment: It is a type of bailment where the bailor
e bailee get remuneration/consideration.

e of the Bailor: The rights of the bayo, b
i bt 10 terminate the bailment (e, 153). A
1 ,;‘;idablz at the option of the bailor, if the bai]; o gontract of bailment is
o * ied goods which is inconsisien; w_“heehdoes any act in respect
zf 4 padlment. the terms and conditions
pight 1o dema’?‘d back the goods (Sec. 159
aﬂmeT_IT-- 1h§ I;a;lltor ‘::n dt:omda!ld h?'ck the goods at any T
the exPITY 0 [K' ‘hL 11261’3&1;-1 ?f baﬂ.mmt or befare the accz;vﬁ:q:e .
O purpose of bailment. However, if the bailee suffers an I kg
emature termination of bailment, which exceeds the bﬁ‘ c‘»c{_‘s.ddufe 1o
P him from the use of the bailed goods, the bailor has ‘zm. i
the pailee for such excess of loss suffered. ORPRI
the bailee: The bailor has a o
_ gight t@ sue the batle ilor a right ta he bai
enforcing all his liabilities and duties under the comrz::f ;E b;;:;::;:ur
ight to compensation: Bailor has right to sue the bailee for any mlm-
pensation resulting [rom any dumage caused to the kailed goods on
aceount of unauthorized use of the goods or unauthorized mixing of the
gm':ds. )
o Distinguish between General and Particular Lien.
r-""_'d_'_'__._-_

x*

)t In case of gratuitous

[

=

{, General Lien: Itis the right to retain goods not only for demands arising
out of the goods retained but for a general balance of account in Favour
of certain persons (in the absence of contract to the contrary). As per the
provisions ol section 171 certain categories of bailees - bankers, factors,
wharfingers, alloTneys of law and policy brokers, are empowered to exer-
cise general lien. These bailees can retain all goods of the bailor so long
as anything is due to them, unless there is a contract to the contrary.
Particular Lien: Particular lien means the right to retain only the par-
ticular goods in respect of which the claim is due. A bailee is granted a
right to exercise particular lien under the provisions of section 170, The
seetion states that where the bailee has, in accordance with the purpose
of the bailment, rendered any service involving the exercise of labour or
skill in respect of the goods bailed, he has, in the absence of a contract
to the contrary, a right to retain such goods until he receives due remu-
neration for the service he has rendered in respect in respect of them.

e

Mrongful deprivation of or injury to bailed goods?

Person wrongfully deprives the bailee of the use of possession of the go0

o
012 What is the right of the bailor and bailee against third party on

Ms. Right of bailor and bailee against the third party on “;"nl%ﬁ:;
depreviation of or injury to bailed goods (Section® 180-181): If a thi

5
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132

(e bailce is entitled 1o use such remeg;,

bailed, or causes them any injury. like cse if no baflment had been mia, x,t

n,
Ie,

A

- used in the I e 1 may
the vight have bring o suil against o third pesson fo,. 5

clther the bailar or lllr.lnI”:‘(' may
deprivation or injury (Sec. 180) . A
Further, whatever is obtained by way of relic e airtpidich i

wrther, whi wcen the bailor and the bailee, be dea according g ) -
suit shall, as hetween Hhie & :

pespective inferests (Sec, 181).

B ]

| Wha he | s for 1

.13 What are the t . :
oy Jes in the following circumstances;
d period: Where bailment is for gy,
1 on the expiry of sueh stipulaied

Ans. A contract ol bailment ferming

1. On the expiry of the stipulate
time period, it comes (o an end
period.

. Onthe accomplishment of speeil
for a specific purpose, it shall ter
specilied purpose.

3. By Notlge: . )
() Where the bailee acts in a manner wlu'r_h is inconsistent wi, lhe
terms & conditions of bailment, the bailor can always erming,

the contract of bailment by giving a notice to the bailee,

(b) A gratuitous bailment can be terminated by the bailor atany gy,
by giving a notice o the bailee, However, il f:llr.-h lerminagjey,
causes loss to the bailee in excess of the benefit derived by
from bailment, the bailor is bound compensate the bailee for syg),
a loss,

4, Bydeath: Deathof the bailoror bailee results intermination of gratuiinys
bailment.

5. Destruction of the bailed goods: If the subject matier of the bailmeny
Le, bailed goods are destroyed or there is o change in the nature of bailed
goods such that it makes it impossible for the goods o be used for the
purpose of bailment, then ihe bailment Slands lerminated.

iy,
limg

N

d purpose: Incase bailment g Miag
sinate on the accomplishmeny of [ht

.14 What is the position of the finder of lost goods under the provisions
of the Indian Contract Act?

Ans, A finder of lost goods is treated as the bailée of the goods found by him
and is therefore, not only charged with the dutics of a bailee, but also has the
duty to exercise reasonable efforts in finding the real owner of those oods, The
lollowing are the duties of the finder of lost goods:

I Duty ta find the true owner: It is the duty of the finder of lost goods o

inj'\nil'_n'mr reasonable efforts in finding the true owner of the poods found
v him. What is reasonable shall be determined by the facts and circan:
stances ol the case, :

h

The
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f bailee: IS'II'luu the finglep of | 133
- (under quasi contract), iy jg e (O DOy,

e " 15 duygy "egardegd

a man of ordinary pry B e YWocare o, u
of his own goods, of same h!.:.ll.:“

also be under a duty not o maje .
he poods and 1@ return (h

Farded law as o
ould 2 able cape of such
quuliw-; t;ndai-r similar circum
Y¥and y, ? '
d Velue, Further finge,
Harn!; p?;l:llhun\ud use of goods, :_l.:;
r Mptly anee the {ye u\;m
Ter

Tl
it
will
1o mix L
i J’mlml.
[u]|0‘”i“g LN a finder of yyg zoods:
Right 19 rclt_n‘lnlll.w lf:."-]ds (See.168): 4 fipg, ol
* o exercise ien \} retain the gonds until he oo 5L goods has a right
or the amaunt omoney 5P§:n| b)‘ him in preg ‘:”.‘:h the Lompensation
in finding the true owner. A finder, howeyer o :Wm.; the paods andior
i forsuch compensation. Bu, if e lT“I.I'c r;wnnfl_;lghl 10 sue the true
reward for lhg return of lost goods, 1y it m-:r has offered aspecific
Snd may retain the goods until he Teceives he sn:—:-uc for such reward,
. Right to sell the lguodg (Se‘ 169): When 4 thing \I.uh' hi
the subject of sale is losL, if the owner canpoy, with reason, r £ommonty
e found or il he refuses, upon demand, 1o pay the 1‘:"3;’1}4 ble diligence,
finder, the finder may sell it: wiul charges of the
(a) When the thing is in danger of
part ol its value or

(b) When the lawlul charges of the finder
amount 1o 2/3 of its value.

the rights of

1

1o

perishing o of losing the greater

nvespect of the thing found,

e e
015 Distinguish between ‘Bailment’ and Pedge,

Ans.

1. Pledge is defined as per section 172, and is a specia) kind of bailment
under which goods are delivered as a security for payment of debt or
performance of a promise. Bailment is defined under section 148 and is
evidently o broader expression than pledge,

2. In the event ol default, pledgee has a right to not only exercise lien over
the pledged goods and sue for his dues, but he also has a right o effect
the sale of goods alter giving a reasonable natice of sale to the pledger.
Bailee has no right to elfect the sale of bailed goods for recovery of his
dues. Bailee can only exercise his right of lien in respect of the bailed
goods and may file suil for recovery of his dues.

3 Apledgee has a right 1o make a further pledge of the pledged goods upto
the value of his interest therein, Baileé does not have a right 1o pledge
the bailed goods.

4 Apledgee hos no vight to make use of the goods pledged. However, in case
of bailment, where it has been made for the purpose of use of gaods by
the bailee e, for the benefit of the batlee, then he may use it as per the
terms of contract of bailment.
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134 ; bailed 50 kg. of high qualiy =
eration, However bailment may be AGRmAT S mising to give T 200 ar (1. ook O Srijith
5. Pledgeisalways made?:r;?;;.d:rﬁ;n-m“w“s Lo,y com‘de’a‘i;:, o Msdjihl:s employee, "uﬂaxé}‘zf e of s MWththgnw':edal]e:

. : i i & ‘hi.'

e sl Vs = ; i y : Rl to Amar with the sugar in ﬂ"" 'hopmi:ﬁ e 5 kg. of Sugar

0.16 What are the 1i ofa ; - £ it was::lv::helhlsd w;;mc.to ight only whe:?:kmaged it for sale
N he? heh ] 1 .Sl‘_ljiﬂ!'.gs the price of ar came asking

Ans. r has a right to receive back the Eoog l[ﬂtﬁ‘wﬁ rebled, what is the remeg,

< The pled ¥ available
1. o get back the goods: The pledzo fofs ﬂe,ofaﬂﬂﬂ“: Dl T |
!

i 5
ment of debt or performance of promise. He alsa has a dyy, 1o
on repay ;
s ection 157 of the Indian Contract Act, 187,

P ot and necessary expenses before claiming b:d‘; thle 80ods,
pay in ledgor makes a default in pg; : i . if the baj ;
: In case the pledgor 1 5 Payiy, - mixes the goods of : ; ilee, with
2 o et th;ogo‘;:s J:le promise at the stipulated time, he may Sti]g[ -"spfﬂ of the P?ﬂ?;.possib‘e togsepai;clg: baﬂ-w With his own gmdsflj:;\il?\
::; deblrﬁ: 2:od:n;|ﬂ§sfd at any subsequent time before their sale :ﬂr;l:f'"er th;;::'itlsthe bailor is entitled 1o b: Egods Dailed from the other goods
eem : 3 B i ' Mpensated b + bailee |

A Jawful charges deliver ed by the bailee for the
effected, by paving the dues and ods: Pledeor has » aﬂd e good-s or
ledgee to take care of pledged g0 Ce B0V has a righ, 5 of th " PR ) _

w req‘?eﬂu!:c lfsgeec 10 take all reasonable steps for enforcing prop,, y e Srl‘"“.'s employee mixed high auality sugar bailed by
to require the pled; s pladaed, then packaged it for sale. The Sugars when mixed ca; y
care and preservation ol g plecge i vk _ Amﬂraﬂd : h i ; nnot be separated,
4. Toreceive back the increase in goods: Th pledgorhias a rght o receiy, ., as Srijith's employee has mixed the two kinds of sugar, he (Srijith) must
back any increase or increment {accretion) in the goods pledged. Thus . ate Amar for the loss of his sugar.
5. To exercise the rights of a debtor: The pledgor is em:i lln::d 10 exergjy, o
" all the rights of a debtor as allowed under the Law of Limitations,

- T _-“_'-’__‘_"-———-—-_______
. phannaseth de a rough blue sapphire to a jeweller

‘aut and polished. The jeweller carried out the job accordingly. l-lu'u?:v::,

phannaseth refuses to make the payment and wants his blue

back. The jeweller denies the delivery of goods without payment.

CASESTUDY: T

l?l: m ‘l;umhn: t;r:elfv r‘i!mrj bowl e:ﬁtth::gﬂ(;om;::sﬁ nine whether 1 j‘;‘:ﬁ“ﬁ;g}“ hg}:i blue sapphire. Give your answer
used to receive the unfinished good (silver bowl) to put it into box kept a5 per the provisions of the Indian Contract Act, 1872,

at Mr. Y's Shops. She kept the key of the box with herself. One night, the' | s, Right of particular lien for payment of services:

silver bowl was stolen from that box. Was there a contractof bailment? | | . seetion 170 of the Indian Contract Act, 1872, where the bailee has, in
 Whether the possession of the goods (actual m-mnstrm:ﬂw} delivered, sceordance with the purpose of the bailment, rendered any service involving
consite L] LoT I, ' - the exercise of labour or skill in the respect of the goods hailed, he has , in

Ans. Contract of Bailment: the absence of a contract to the contract to the contrary, a right to retain such
Section 148 of the Indian Contract Act, 1872, defines ‘Bailment’ as the delivery | goods until he receives due remuneration for the services he has rendered in
of goods by one person to another for some purpese, upon a contract that they | Tspect of them.

shall, when the purpose is accomplished, be returned or otherwise disposed of | Thus, in accordance with the purpose of bailment if the bailee by his skill or
according to the direction of the person delivering them. ' lbour improves the goods bailed, he is entitled for remuneration for such

As per section 149 of the Indian Contract Act, 1872, the delivery to the bailee services, Towards such remuneration, the bailee can retain the goods bailed
may be made by doing anything which has the effect of putting the goodsin | the bailor refuses to pay the remuneration. Such a right to retain the goods !
theh;;os;e;:j?n of the intended bailee or of any person authorised to hold them | Palled s the right of particular lien. He however does not have the right to sue. |
o i 3 . ; . . " -
-n: ‘s ehalf, Th.m' delivery is necessary to constitute bailment. Where the bailee delivers the goods without receiving his remuneration, he has
lhcuI:- mere keeping of the box at ‘Y's shop, when Mrs. A herself took away | *Fght 1o sue the bailor. In such a case the particular lien may be \Va'}'ﬁ‘i_- Tl;e Wl
of baﬁy otamount to delivery. Therefore, in this case there is no contract | Picular lien is also lost if the bailee does not complete the work within the i
keep,'n;lf:; ::_‘:1 u[zd? # ld mljft deliver the complete possession of the good by | '™eagreed,
er self. . o -
Thus, the jeweller is entitled to retain the stone till he is paid for the services
“has rendered,

*"E, . .- " . e ) ] . o e .
%ﬂ E A JJ J ﬂwaﬂ _-:-'rr' I: b“.l' . : 3 ':'I"'-
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136
RS = S
bamwedasmoffiﬂ,m which contains a

Radheshyam v o
u-zi:::rfgold on 1.07.2021 under an asmt:ﬂ‘:’: oo on the gold pled“ae
:;ti Bl bk ot ha“mﬂ dg& htmof p::dc dloan of T 20,000 £
with it. Radheshyam gﬂ . o hree months. On 30.09&2?21.1,3 rep,
the same bank on I'?,f 250,000 i Mum ;he'j:glan thl;rnm]em Y

o e pledged with it. The bank decided e kel
the p . y i
i unsecured loan is fully re| " k,
el e aesmion of the Bank is valid within the provisions of (.
w
Indian Contract Act, 18722 i g
7 Coni wiom 171 of the Indian Contract Act, 1372.ba_11ke|~:,_ F"lciom_
Ans. Hint: As]::l':::w ~Ta High Court and policy bro kers ma_\-l, ;:zﬂtl.e ahSencE
“:‘ mnl.:ar:'l (:o ?J:e contrary, retain, as a security for a general balance goq,-
ofa .
bailed to them. . - .
; i kers with rightof general lien whereby it isentifeg
ls(ae:\;:;’:n]:?ee:ozdﬂrgﬁot:;fgnm another party, until all the dues are d'SChargm
provided no express contract to the contrary is made. : "N
i S deranagreement hasaright of particy)
ﬂﬁﬁ;ﬁiﬁ;ﬂﬁeﬂi?gﬁﬁ the first secured loan of ¥ 50,000, whi:}];
¢ 1 e = .
has already been fully repaid by Radheshyam. Accord :n,glﬁ, Banks chlﬁilon b,
continue the lien on the gold until the unsecured loaq of T 20,000 (which i
the second loan) is not valid, since the contract contained an express el

providing only for exercise of particular lien.

i gives her calcplator to Manjulika, to be used for 4 days during
B A et e iact Bxsamnations. Manjullka keeps the €alculator for
| 14 days. While going to Ragini's house to return the calculator, Manjuliky
accidently slips and the calculator is badly damaged. Who shall bear the
loss and why? Pl S St
Ans. It is the duty of the bailee to return, or deliver, according to the bailors
directions, the goods bailed, without demand, as soon as the purpose for which
they were bailed, has been accomplished or as soon as the time [or which they
were bailed has expired. In the event of failure on the part of the bailee to do
50, he shall be liable to compensate the bailor for any damages arising due to
such default/delay in the retwn of the bailed goods.
In the given case, Manjulika (the bailee) has retained the bailed goods i.e. the
caleulator, well beyond the time stipulated for accomplishment of the purpose
of bailment, which amounts to breach of her duty 1o return the goods to Ragini
(the bailor), promptly without demand.

Thus, applying the above stated provision to the given case it can be concluded
é‘m Manjulika shall be liable to compensate Ragini for the loss, destruction or
clerioration of the bailed goods i.e. the calculator, arising during the period of

:::eh oiﬂlfg};- 1;‘ r;.rurning the gaods, notwithstanding the exercise of reasonable

A

! [/ |'
b 14
i, _.'I il il mﬂ i

¢ ---'l{.-[ 'J'f!"’”l"l:ﬁ'ﬂ}';lllr‘; i
i G

W ., -l-—__ﬁ
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at a consignment of laptons
oY 5 ilway receipt therefor, | 4
jed ﬂfﬂ!"‘ Stark Bank and endy, lth:eter
000] asa security. The cons;j,

ed a loan
railway recel of
Enment in
2l tark Bank files 2 suit agapmer o PIODS is eventuny
i, S the raj), ually lost
! wﬂﬁ'l the value oftheemﬂmgomsum Ways for g ¢ of
| 000: 1 titled to clai Ent, The il laim
w pank is entit m only ¥ 5,50,000
the * jy. Examining the provisions of:he‘hmﬂatl‘,g"‘ the amount of
oo t-whethe;’ thr:;fi:::mr lhoflthe railways is yalis
rding to the P of the Indian Contpaey gy 1o —————
e R ot s S b, 87
e third party, the pledgee would have 4)] such rem, adii:':;:gcd goods,
et 7) of the goods \;Oﬁﬂd h"‘g“,’.‘ﬂ‘i‘ 88ainst such a third parry a&hﬁ."wr
(p27He third party shall not be limited up to the valye of g Jees 10t
05U - amount recovered by the pledgee over ang Wi ta rest. How-
him in trust for r_he_plcdger, Further délivery of ity izreest must be
e pledize and such a delivery can even be effected symbolicall ;s.eg?t:'a] to
“ﬁ:nrscment of documents of title such as a railways receii)hyinsfave wm;
. 2 our o
S

E: ;e a valid pledge has been created by
pe given case @ va ted by Peter by endorsi
n t\\'ﬂ‘f‘ receipt in favour of Stark Bank._.lhe pledgee. Later the p1edge§n:02;:
Jost in transit, and the _hank files a suit against the vailways, the third
recovery of the entire value of goods. party

is valid

for the
Thus. applying the a_buvlc stated provisions to the given case it is evident that
& Bank has a valid right to sue railways as their defaul has resulted in loss
o the pledged goods and the right of the bank shall not be restricted to il-ne
ank's interest but it can rather sue the railways for the entire value and retain
heamottnt recovered over and above it's interest in trust for the pledger - Peter.




- ! her, or to re =

1o do any act for anot. Presay,

Ans. An agent is 2 D::Sﬁ‘:“ c-mpll:yrzgn: The person for w;;)CT ;;1;: actis dﬂn:

e lings third = ency.

another in d omted is the principal e e O At iha - Y

or whao is 50 TEPres jmself, it is 2 presumption Cts af gy

_a person appoints afﬂ l;g principal himself and hence he is 11abi:: for such aey

'?‘ff . au;: i:saz?&ic agent are binding upon the prt meipal and Gl by

LS,

the same effect as if they have been done by the principal himself.
tials of Agency: - The essentials of contract of Agency are as follows;
Es;nna;s i s The essential chg_ra_clelistic of the relatif,ns.h-lp
i . +ie that the agent can bind the Pnj'lc.!pﬂ] and make the princips]
. Zlg“:mi;lles to a third party. Thus, an agent i 2 person employed tody
:f\;z:afur another or ta represent another in deslin_gs with th:r@ person,
H&‘1rr either represents his principal in some {ransactions or dealings with
a third person, or performs some act for the PNUC!I"HI- )
(ii). Consideration not y: According 1o section 185, un]!k_e ou.-ﬁ
" forms of contract, agency does not require the presence of consideratin
for its validity. Thus, a contract of agency constitutes an exception tothe
general rule “no consideration no contract”.

(iif) Capacity to employ an agent: As per section 183 any person, who hx
contractual capacity, can lawfully employ an agent. Any person whois
of the age of majority and who is of sound mind may employ an agent

(iv) Capacity to be employed as an agent: As per section 184, as betwed
the principal and the third person, any person can become an ager
irrespective of whether he has contractual capacity or not. Buta persol

wha is incompetent i.e. he is not of the age of majority / of sound mio
cannot be agent so as to be responsible to his principal Thus an incom
petent person on being appointed as an agent can bind the pi"inCiFZ*J W

the third parties by his acts, but cannot be held liable by the prind#
for his acts.

138

139
 ctofagency may be of the follow; eNCY may be created? |
con 2 NZ two t .
N";‘  nplied 28eR<Y: ¥Pes: (1) Express agency
af (I
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cess Agency [Sec.187]: When o
- his agent, either by
of express 287 m.'}[".sec 18731
: ne; . s Implied iscr
1mpl ergo ﬂ::s a;’ i ot anmhlérwrﬁ:ge?lcy Iscreated when the authority
ofa personasana ncipal) isinferred from the conduct
of the partics: circumstances of the case or the course of dealings of ]:
R [mplied agency, iherEFore. includes agency by esta lg sao il
P necessity, agency by operation of law and agency by mig?:ﬁ'of -
(@ Agency by estoppel [Sec.237}: When a person has, by his co i duct
or statements, induced others to believe that a cerain e,.mnnis\;,-
agent, heis estopped from subsequently denyingit, Thﬁs AFETH l:.ls
estoppel is created when a principal through an express uE imql‘jefi
representation, or through his affirmative conduct leads an:]:lhér
person to believe that a certain person is his agent whereas he has
no real authority as such and that other person contracts on the
faith of such representation/ conduct of the principal.
() Agency of necessity [Sec.189]: Agency of necessity arises in the
following cases: ) 3
(i) Apersonisnotappointedas anagent: Agency of necessity
arises when there is no express or implied appointment of
a person as agent for another, but he acts as such (takes up
responsibility as an agent) to'save the Principal from loss
in some emergent circumstance, '

e, mout}fgn{;mal Appoints a certain person
T By writing it results in creation

(i) Agent who exceeds authority in emergency:Agency of
necessity also extends to cases where an agent exceeds his
authority provided:
(a) Tt was not reasonably possible to get the principal’s
instructions;
{b) There existed an actual commercial necessity for the
agent to act promptly;
{¢) The agent had taken all reasonable and necessary
steps to protect the interest of the principal; and
(d) The agent acted bona fide in the interest of the prin-
cipal.

(¢) Agency by ratification [Sec.196] .
Wheneveran agent does an act for his principal but without knowl-
edge of authority or where he exceeds the‘ given authority, 1l§en
the principal is not bound by the transaction. However, Sccua[r;
196 of the Indian Contract Act provides that in case an ageg;;cof
on behalf of the principal either without authority or in ex




€T ACT. 1872
AT 11 : INDIAN CONTRA
140 UNI

i ifvia
- cinal, ifheso desires, can rati .pp'“\’tt
authority then mcmep.amle principal s0 elects, Ll will haye :
acts of the &Ec-nl{ wns originally done with his authority, In Othe.
effect as if the act ¥ deemed to have come into existence from, ,
words, the agmgmlérst S ted and not from the date of Principy);
moment the ]:fﬁﬁchl o o may be eXpress o implied by the cop, duc
ra;f_ﬁcal.lﬂn.‘
of the pnnﬂgalvmdw of law or bY legal presumption: Sug
b!‘:leel:ed to be created when law treats one persgy i
agency :snf the other. Such as in case of partnership, where fond
:::ﬁ::is' \reatod as an agent of the other partners.
S-mﬂuh', in case of husband and wife whodarc c?]habuu? £ wife
i o 'ga_rdedasﬂl“ agent of the husband and has an impligg
::!mﬁ;topladge her husband'screditinrespect of the necessarje
of life purchased by her except where: )
o the husband has expressly forbidden the wife from b“)'ing
goods on credit ) . .
+ the goods bought do not constitute necessaries of life -
# husband has given to the wife sufficient cash to buy gagdy
and the said fact is in the seller's knowledge
+ the creditor had been expressly forbidden by the hushang
not to give credit to the wife. .
Further where the wife lives apart from husband without her fault
she shall have an implied authority to pledge the husband’s crediy
provided the husband has not provided any maintenance to the
wife. -

'mmnwbynwm:;ﬂmgmqumesofamm
Ratification? : 3 7 iy, §

Ans, Whenever an agent does an act for his principal but without knowledge of
authority or where he exceeds the givenauthority, then the principal is not bound
by the transaction. However, section 196 of the Indian Contract Act provides
that in case an agent acts on behalf of the principal either without authority or
in excess of authority then the principal if he so desires can ratify/approve the
acts of the agent. In case, the principal so elects, it will have the effect as if the
act was originally done with his authority. In other words, the agency is deemed
to have come into existence from the moment the agent first acted and not from
the date of principal’s ratification. Ratification may be express or implied by
the conduct of the principal.

Requisites of a valid ratification
Ratification must fulfill the following conditions to be regarded as valid:

L. Th;Eas:nt must contract as agent. A person cannot enter into a contract
in his own personal capacity and later shift it on to another. Thus, only
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(ransactions can be ratified i 141
d'osc. oton behalf of the principal hich haye been entered intg by ¢
cincipal must have been in exjs he

T tenc i
2 ‘Ihfes This condition is significant i ::L:'f,'f“m the Bgent originalty
act” ion contracts entered into by the COMpanies as pre.in,
pord ies after being in Promoters cqp, Rliiini
by companie OTPOTSEd. They can only 1o - o ed
adoptﬂd- 0 only be novated or
The P incipal must also have con
3 atra

tractual cap
ot as well as at the time of r:'niﬁcaﬁmm“‘}f at the time of the
[ a minor who cannot ratify the ;
(el

This is rele :
o contracts ¥ vant in case
i nority, after attaining majority, made, on his behalf during

ification 10 bcd\ra.'lid‘;'nust blf r;nade within a re
able time depends on the facts and ¢ipey
ss::twhich is sought tu_be r:.atiﬁe:d must be al:ui:.ﬁ{ﬁ :f eac‘.‘ Cas?'
of a5 illegal act or ::.;lhwhw;:ls void ab initio, can be dor;e o ratification
rincipal should have full knowledge of b .
; :::gl;ﬂ to be ratified. No valid r‘aiiﬁcatini call;tll::r[::dl: Ei, :!;l:::: ac]uo_n
gnowledge of the fact of the case is materially defective, s
7. Ratification must }?c ?l_: Eh‘: act of the agent
" capmot reject the liabilities and accept only
the transaction. dis
5. Ratification of acts which are not within the principal’s authority, i¢
ineffective. For instance, in the case of companies, the acts of d.irecu;rs
- which are uitra vires the company, cannot be ratified by the company. :
g, Ratification which results in injury of interestsivights of a third party
" shall not be effective. Ratification cannot be made so as to subject a third
party to damages or terminate any right or interest of the third person.

asomable time. What is

45 a whole. The principal .
the benefits arising out of

m a sub-agent? ‘!hle; can a sllb-aglmtbe appointed and what
{are the effects of appointing a sub-agent? .

-

Ans. Sub-Agent [Sec. 191]: Generally, an agent cannot delegate and he should
execute his duties personally in the business of agency. However, according to-
section 191 of the Indian Contract Act, 1872 a sub-agent is a person employed by
and acting under the control of the original agent in the business of the agency.
The relation of the sub-agent 1o the original agent as between themselves is
that of the agent and principal. Since a sub-agent is appointed by the agent to
atunder the control of the agent, there is no privity of contract between the
g!'tFﬁl?;enl and the principal. Therefore, sub-agent cannot sue the principal s:nd
similarly, the principal cannot sue the sub-agent for any amount due from him.
Each of them can proceed only against his immediate contracting party, e .lh_e
“gent. However, in case of fraud, the principal has a right to proceed against
e agent and the sub-agent simultaneously.




1872

142 Wi

11 INDIAN CONTRACT act
: jy in the f
An agent may appoint 2 sub-agent wpmpdntipal in terms of contrag #
P g the s Of th,
boagent but does ot object to the same.
B L g .
PR gt
3. . :
i the course of sgency: an UDoreest SHRETEY Rrises e,
n A
: appointment of sub-agent MY be necessary _

agent, who is properly appointed, Ca: ent y
4 Asub- artl;jmdlshzn 11: the third parties, in respect uf]:?:
i + of any loss caused by the sub-agent to the pry,,
. glfp:lrmwc?u.r:e o[sl;usi‘.ness of agency, the principal can o)y
+ The principal cannot hold the sub-agent liable, excepy
case of fraud committed by him._
original agent far the recovery of his remuneration.
(i#) If the sub-agent is improperly appointed:
s0, appoints a sub-agent thensucha sub-agent is improperly

appointed. )

of such an improperly appc_:?m.ed sub-agent and is therefore

not liable to the third parties.
the third parties for the acts of the sub-agent.
# The sub-agent shall have a right of action only against the

ollowing Circumstanc,,.
ressly P:rﬂmdb; the 1! ic aware of the intentign
stom of the trade permits delegation of aulhol‘i!).
the appointment of 2 sub-agent-
") If the sub-agent is provery appointed:
acts, as if he were originally appointed by the principa),
the original agent liable.
& Further the sub-agent has 2 right of action only against 1y,
e Where the original agent without having the authority to d;
& The Principal is not represented by nor bound by the acs
& The original agent shall be liable to the principal as well a
original agent for the recovery of his remuneration.

Ans. Duties of an agent;

1. Duty to conduct the business of agency according to the principal’
instructions (Sec. 211): The agent is under a duty to comply with the
instructions of the principal. The instructions of the principal must b¢
literally complied with, i.., the agent is not supposed to deviate from the
directions of the principal even for the principal's benefit. Further, in the
absence of instructions from the principal, the agent should follow the
m of the businessat the place where it is conducted. When the agett

e hﬂi\ﬂse any loss occasioned thereby shal] have to be borne by the
agent, whereas, any surplus must be accounted for to the principal.
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- gen® incipal knows that the ageny is Wainting in sy ?;ss. except where
o nder Pl‘ﬂlifet" a;i‘;ﬂurl;ts_[Sec. 213): An apeny jg ;‘:ui;ﬂ
" roper accounts o T b-pehni;pal on demand and 1, pay to render
PrOF ved on principal’s behalf subject to any 1 oy Overall sums
mu_ﬂgration ar exgcns_es incurred by him. Rep, dering acco'-:frt::n; for re-
does 1ot mean showing the accounts but the accounts sup. ?“wivle)r.
uchers: : : : patec Y
¢'s duty to communicate with the
of an agent, in case of difficulty,
YO catingwith hisprincipal, and
case of emergency. however, the age

3

principal (Sec. 214): 1t is the

to use all reasonable diligence in

ks

e e Sroamtanc o o

He pecomes an agent by NECcessity, 4
‘Duty not to deal on his own account (Sec. 215): An agent should not
" jo deal on his own 3\_CCDUDT-, a5 N0 agent is permitted to put himself in the
jtion where his interest conflicts with his dury. If an agent deals on
his own account without the consent of the principal, the principal may
repudiate the contract or can claim fram the agent any benefit which he

" night have abtained. Pl}nhcr. In case an agent deals on his own account,

he shall cease to be entitled to his remuneration.

 Further, if.an agent desires to deal on his own account, he must make

2 full and frank disclosure of all the material civcumstances within his
knowledge and obtain the consent of the principal.

Duty not to make any secret profits (Sec. 216): Agent is under a duty
not to make any secret profits in the business of agency. Since the re-

~ lationship of principal and agent is based on mutual confidence agent
should not make any secret profits. .

. Duty not to disclose confidential informatiom An agent should not
disclose any confidential information supplied authorised to him by the
principal. !

8. Duty to exercise his authority personally: An agent must not delegate

his duty unless he is expressly or impliedly to delegate or he delegates
under section 190 of the Indian Contract Act.

w

=

=1

Ans. The following are the rights of an agent under the provisions of the Indian
.l Act, 1872:
(@) Right to retain out of sums received on principal’s Mt (iﬁ;;
217): Theagent has aright toretain the following sumsout 2 E;h:,pmi;c}r
received by him on account of the principal in the business© P
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T ACT, 1872 L 14
o UNIT 11 INDIAN CONTRA o yill. Thus: €ery "l““""“] owes to his ageny (e g ’
neys due t© himself in respect mz_fr:j\:ﬂor:sm rniarl : ; ligence: and not to expose hm_1 10 unreasongh)e "5:1?; of aire and dise
" i 0 5 ‘
::; _ailifpes:bo[ expenses pruPCrl}' ind Yy “duchns
L}
SUdjh bu:-::::;tion as may be payable10 h": t;?: ::tl_l:'; gda? ; - ent cannotl ':'-
(¢) such rel . The agentisusuallyentitied forg,, 1ly, an 28 personally enfor
o {wﬁgwj. : g, £ eneraty 5 C& contracls .

(i) Rightto "_"‘“"er:ia:ibed in the contract of agency. u!;‘ ‘h; abseng, A g i pehalf of the Pﬂl‘mlpil. nor can he be personally held f;;;’? into by
remuneration aiq Plh espect o the terms of remunera g 1111 ‘e is entiy] pim @ \here 53 contract to the contrary (Sec.230), e for them,
any stipulation with TEPRC B L 0 ally payable as PET 118 CUStoms 4 wles® . Jlowing exceptional cases an ]

ch remuneration W - the event of misconduct b r, in fo B agent is personally liab i
far SUED - he business. However, i (¢ @ itled Y the Hﬂ“ﬂc ' with the principal: ¥ liable to a third
practices in L © ocs of agency, the agent is not entitled to any remyp, along .
agem’;mrtel:-'s;t'cuts:!fcthﬂ! part of the business in which he has COMMmitteg 1 dT] lia:;:;ykesyp:ri‘:;ﬂf:]:a.ln case the agent, expressly or
ation in & * o oliedly un > ility while co; ; 2 4

: " (Section 220). jmpl : : ntracting with a third
(iif) ::mir;d]‘::l c(m principal’s property {5e¢- 221): In the absence of any party. then he can be held personally liable for any breach of contract
i1} en

i itled to retain the goods ;. Principal. Where the contract is made )
grary, an agent 15 ol i : * Papery Foreigh ctisma byanagent forth
::gujﬁ:: :-optr];;::; of the principal, .-;eoewed by him, until the amgyy, 2. parchase of goods fora merchant resident abroad, the agent is pr::::‘;

and olhet B ommission, distusseroent and services In Fespectof | * igbe personally liable.

the same has been paid or aocou.nle?d f.-:)r r:xm. ey ' , Undisclo_se‘l pn_ucnpa]. Where the agent does not disclose the identity of
This right of agents lien on the principal’s property : © Operative his principal, he is personally liable, if the undisclosed principal remains
provided, undisclosed.

¢ the agent is lawfully entitled to receive from the principal such 3
sum of money in the proper execution of the business of ageng,
and .

& the property over which the lien is to be exercised belongs to the
principal and the same has been received by the agent as such

4. Where the agent acts for a principal who cannot be sued. Where the
principr-;l, though disclosed, cannot be sued, i.e. isincompetent, the agent
is personally liable to the third party. For instance, where principal is a
minoriof unsound mind.

p he agent exceeds his authority. acts eithe
and fi“‘—mg the “,"'djm course of ?Slnﬁ“‘ff{‘?g;l;:islf hlhe‘ agent * ﬁ;;ittany aﬁthm'ity or exceeds his a?;?lgﬂ\t‘:.hl?;e “‘;Iilb:::gﬁ:ﬁ-:et:szﬁ:ﬁ;
:I:::i TET:JE: I?L:l_‘ie property by una PRy liable if his acts are not m‘l'lﬁed by his principal.
Further. the agent’s right to lien is lostin the following cases: 6. Agency coupled with inierest. When the agency created between the
) When the possession of the property is Jost. pnpmpal a!:ld the agent is coupled with or acoofnpamed by some right
(a = i ; P : S or interest in favour of the agent under a pre-existing contract (interest
(b) When the agent waives his right of lien expressly or im pliedly. existed prior to creation of agency). An agent with a special interest ot
(iv) Righttoindemnity: The principal isbound toindemnify the agent against with a beneficial interest can sue and be sued personally by third parties.
all consequences of lawful acts done in exercise of his authority (Sec. 222) Further agency coupled with interest is irrevocable.
Further,where the agent acts in good faith on the instruction of principal, 7. Fraud B : <o, When an agent is guilty of hraud E TS
he is entitled for indemnification for any loss or damage sustained as3 - Fraud or misrepresentation. When _‘lln _“='L; ALISEL TY{ Lhority in the
consequence thereof, from the principal (Sec. 223).However, the agen! TREREEnlan e iy matters which fall outside 'uﬁsc?p[e oha,ll .‘:n stained
cannot claim any indemnification for any loss arising out of acts done business ofagency then he shall be personally liable for the jass st
by him in contravention of any laws of the country. Moreover, where on¢ by the third parties. ) .
person '.’"'PJU)'S an agent to do an act which is eriminal, the employer 8. Trade usage or Custom. Where custom/practice of business is 10 make
Essel‘l:otzi:;a)hle to indemnify him against the consequences of that act an agent personally liable then he shall be held personally liable.

9. Pretended Agent. When a person pretends to be an agent of an allzged
principal whereas he is actually not and if such allcg_cd pnn_clpf[lli ?::;
not ratify the act of such pretended agent and rather disowns it, then
agent shall be personally liable to the third party

9 ?Sif:.tlzt; ‘mmpen_satlio;. for injury caused by principal’s neglect
= lag. The principal is under a duty to compensate his agent in
pect obany injury caused to him due to principal’s neglect or want of




resptER i e

e S - d to the relationshi ~

— s putting an €0 " ip be.

age,ﬂ,c}f’. [ 1M :

A Termination £ 507 D rosils in the terineCy of the ageny,

tween the prine 2;;1pro‘l'eid¢5 for the termination of agent’s authority by g
a ity Section 3 )

ation of the pﬁnCiPﬂ] and the agent is genera),

any of the following modes:
t: The rel erminated atany time by mugy,)

: founded on mutual consentand :_naybet
ent between them.

agreeme!) : : incipal may, by express notice, o
< b’dﬂlf m"ﬁe Iﬂ;ﬂ:ﬁ; :} the agent at any time be(i:’o‘:;
hdfe':jlf}tllf;iﬁnh;cb;en exercised so as 10 bind _t_he ?m‘:iml - Where re,
vocation of agency, which is for fixed nme_pmod. is done prematurely
without sufficient cause. pﬁncipﬂ-'*haﬂbe liable 10 compensate the ageny

(Sec. 205)- : ? 4 R :

Further, before revoking r.he.authoﬁf’Offhwgemr’ea?ona,‘"e notice must

be given of such revocation to theagent. If reasonable notice is not given,
the principal will be liable to compensate the agent for consequential
damages to the agent (Sec. 206). ) : :

The agency is, however, irrevoca

'(1) Where the authority of the agent
ie., the agent has an interest in the

. (Sec. 202).

(2) The principal cannot revoke the authority given to his agent aftey
the authority has been partly exercised so far as regards such acts
and obligations as arise from acts already done in the agency
(Sec. 208). .

(3) Where an agent, in exercise of his authority, has incurred personal
liability. -

(i) Renn.nmmm by the agent: An agenl may, after giving reasonable no-
tice to the principal, renounce the business of agency. However, where,
an agency is for a fixed period and the agency is renounced prematurely
without st{ﬂfin:ient cause, the agent is liable to compensate the principal.
gf:f;fgpl;u“dﬂa duty to serve a reasonable notice of renunciation t¢

G S T o e 1
B ariaitence Mphint biass tion, the agency terminates either upon
irapoRiEe. action or when the performance becomes

(v} On expiry i i i)

it méfamxﬁ e amgenc" is for a fixed period of time, then
(vi) Death /insanity of Imﬂ" on the expiry of that specified time-

minated on the deammfﬂd °’fag‘?mi An agency-is automatically t*,

ty o I]Jr'mf.‘lpal or the agent. Winding up @

ble in the following cases:
is one coupled with interest,
subject matter of the contract’

) pesty
t Mﬂ) subje'm'

ies 31°. 5 Ths, if the principal revokes the authority of the agent, the agency

- purth
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jssolution of ] 147 1
company disso partners|
¢ ncipaland consequently the al-llhh;ﬂ:;.a:
. 3 i

D an en A G

ney of the principal. An :

g"::::;. of the principal as an insohyeny, 2150 terminated by the adju-
i ction of the subject-matter. In the

matter in respect of which the a

B 94 Swnd-tenninated.

[ o rminsﬁﬂll of Agency Takes Effect:

- e incipal and th i
i the principal an the agent, termination i i
Asbe.rrgmes to the knowledge of the agem.Howav‘:E‘asg:?:g £ ?E:cé\l;%miy
a rriinatio E ! : - i
od. te n of agency takes effect when it comes to tﬁeir

fatﬁ:ﬁ'u‘ similar to death of
director/partners comes it |

event of destruction of thy
L3
BENCY was crealed, the agency

e rend as between the principal and the agent >
o ;‘; revocation. After the receipt of notice of rf,‘,;c ;:.1}:;[ & i‘: :Eem. m&res
10F - dsgbut he still binds the principal towards third p an'y b l&:m_s author-
1y ware of the fact of termination of agency. , i the third party

er,in the event of the death/ insanity/ of the principal, the agent’s authority
ueas long as the fact of deathfinsanity of the principal is not known

*pall continy

f_'u ‘nthe agent. ) i

puty of Agent o0 Termination of Agency by Principal's Death or Insanity:

| sper section 209, when agency is terminated by the principal dying or becom-

Jing of upsound mind, agent is bound to take, on behalf of the representatives
of s late principal, all reasonable steps for the protection and preservation of

the interests entrusted 1o him.
SHORT ANSWER QUESTION

Ans, S_pecial Agent and General Agent:-
{1) A special agent is appointed to perform
while the general agent is the

principal in some particular transaction,
one who is appointed to do all acts connected with a particular trade,

business or employment.

(2) A special agent has limited authority and he cannot bind the principal
in any matter other than that for which he is employed. A general agent
has authority to bind his principal by all acts connected with the trade,

. business or employment. .

. (3) The authority of the special agent c© Jes to an end as soon as the act fnc:-trE
which he is appointed to perform is completed, while the authority 0

the general agent is continued until it is put to an enc-

extent ofthe Agents

a special act or represent the

er o cases:

Ans. The authority of an.z;gent to bind. the principal is discussed und
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a8 ONIT TS INDIAN CONTRACT ACT, 1872 . nt contracts in his own na "y
2 gent’s authority yp. | the 28¢5 himself i e and gives an ; ;
ces (Sec 188): An a Whig . as if he himsell is'the contracyj mpression to the third
(5 Tadec N Clren e ied, depends upon U ot = ' P hority in fact and is coniracting 0“1%&&%0?3 the agent has
s hich are incide : cand g, B g case, the mutual right, . oot
do, the things Wi : ent is employed y, h such @ ¢ oo and liabili i
app:linpmctud tj?)es of the trade. Further e ?ﬁ ;E all such acts ag a?:a“‘y " d the third party are as under; - 1ies of the principal, agent
::l:a particular business, he has a£1 ik Ter. B 11, sincethe agent has contracted {n his own na;
Cesary or incidental to such Imil:e S mption of presence of authoy | liable to the third party. nne. he & parsanally
I the third parties mumt.r:; th;r\:he “cisof the agent, donie within the s, ! Y 5. Tfthethird party comestoknowabout the existence of inci
then the principal is bou ided the third party acted in good fy . pefore obtaining judgment against the ageny hceu theprmgpa]
of the ostensible authority {Sec 189): The Indian Contract Act 13;2' ] the principal oF the agentorboth, Y e cither
, in em : ch aey iragarty s entl
(i :r';tzggtﬂmt an agent has ax;:;lonlty = ted ;ﬂrrl;ﬂggen?; o d};)ya;l ;:;h 3. 'tr}l:;;é: A d‘%;i:“tﬁgi‘;;?r:;mced o t-?ﬁ same situation as if
" Pl m lo ( : on > G party. Thus, the thi i
;o“rﬂ};ﬂry ;:5:::::9111 hc:spaolwu case under similar circumstances, HO\:T : not put 1o any dlfiadvamage by principal's imenreriit::.-d b
ever. to constitute a valid agency in emergency the following conditjon, 4. T¥the principal discloses himself before the contract is completed,
chould be complied with. i S . the third party may refuse o fulfil the contract, if he can show
(a) It was not reasonably possi ble to get the principals instructiong, that had he knew the true position, he would not have entered into
(b) There existed an actual commercial necessity for the-agent o, B e et s e el
il ——

ol

Bty ag;m; 1 akonal easonable and necessay steps 19prote 3 What is the’ nal.u_re_“:!lf ﬂ.:le_ Prm ‘Ei_l’a}’s Liability for the acts of the

the interest of-the principal; and, .. | t_.mlh.e.ihirdi’aﬂiﬁ? auieR v e e ol i

(d) The agent acted bona fide in the interest of the principal, has, e prineipals liability to the third parties for the acts of the agent done
3 by him in the course of his employment as an agent is as follows:

— —rrEeT T T
a1 lm ‘&W i ﬂ,ﬂm 5 2 H3 @) Principal's lLiability for the Acts of the Agent [Sec. 226]: Principal is
- Ans, Where an agent holding express or ij]Jf_:d authorily to name another liable for all the acts of agent which are performed by him within the
person to act for the principal, in the business of agency, has named another  scope of his authority, in the business of agency.

person accordingly, such person is not a sub-agent but an agent of the principal 3 - cinal's liabili h t z ' o
for such part of the-agency as is entrusted to him.Thus 29ty of contrac (i) Principal’s liability when agen exceeds authority [Sec. 227-228]:

4 i : When an agent exceeds his authority and the part of what he does as is
exists between thc_ Principal and the Substituted agent. "« within his authority, can be separated from the part which is beyond his
Therefore, a substituted agent: " authority, then so much only of what he does as is within his authority,

# is appointed by/ named by the agentlgillmder the control of the Principal shall be binding as between him and his principal and the principal shall
¢ heis responsible to the Principal i.e. he c: i 4t be bound by only such part of his acts to the third party (Sec 227).When
¢ original agent is not liable I':;lrp:;: ZOhan]l] bl?:l:e}d Illjb!c e n::lp]a] an agent does more than he is authorised to do, and what he does beyond
original agent has taken'due care in h'isu z - infr:'u_n.:tituled sgeatitie the scope of his authority cannot be separated from what is within it, the
¢ he can hold the Principal liable for remujrf:;f © ' principal is not bound by the transaction (Sec.228).
TEETR prt o (iif) Liability of principal inducing belief that agent's unamh%ﬁz_ed;cts
.12 Who is uﬂndhulmeﬂ"prmp;]? WHat are were authorized [Sec. 237]: When an agent has without authority, done
bilities of the b et S o 2 :  are the mutual rights and orized [Sec. :Whenanag ' e
_ udﬁmﬂixw and Mwﬁﬂh Sicha ci:sgef . acts or incurred obligations to third persons on behalf of h@f{;?::@ﬂ-
Ans. Undisclosed principal: Where e . ' " the principal is bound by such actsfobligations of the agent,} .: R :\
‘behalf of another, makes the con A1 tyent, hiselog atsihrlty, to contact 08 his words, or conduct induced such third persons 0 believe thel s8¢

, tract in his own : .

name of h i name, concealing not only the

called undliig:;nnmpa I,bu.t also the fact that there is a principal h’g rincipal 8
: osed principal. In such cases: . pa, s.p

+ neither the axi 1 i
e existence nor the name (identity) of the principal is disclosed:

acts and obligations were within the scope O

" ostensible authority). b
I!M Consequences of notice given to agent [Sec.
*'orinférmation obtained by the agent, given of

f the agent's authority (Le-

229]: Any notice given 1o
obtained in the course of
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s NTRACT ACT, 1872
d that other person contracts on the

faith of such representation/

152 uNIT 11+ NP the di =
oy 10 deviate from rections of et
with, i.e., the agent is 10! s;eﬁl}:c&s:;unhﬂ‘- inthe ab?"t;‘m-'e of i_n-‘m'l-lc:limlg » "'u:l;t of the principal )

principal even for the priocibel} Wi o, he custom Of the business gy g1 [ i en case: Balu Sencs s servant Duttao by

from the principal, the asanWh o the agent acts otherwise, any 0%809.:3510%; athe B er. On another occasion he sengs Du“a&’lgoods on credit for which
place whe;ei ;l l;l: cmlldt;’f;d‘;mg ;5, the agent, whereas, a0y surplus must b, g he pﬁa{;h < buys the same on credit and absconds. buy goods for cash-but
thereby shall have to 3 ] <l i e 3 i

I .rﬁus applying the above Provisions to the given case iy ig R
Th is past affirmative conduct of Daying for the credi PUI'E;;:,:.:UI 1;:2
585 m

ik Excellent Ltd., sells goods on gy .
his behalf, led Jadhav 10 believe that Dutg is his agent and h
ence

counted for to the Dfi"dl”j' ]
the agent
puttd on
by P2 Ty estoppel has been éreated and therefore Balu shall be fibge o
e

i i u, ; 2 ad i i t
In the given case Mr. Pikach ot |mp1_-|¢d instructions/customs f By,

to Supreme Ltd. which is con .
Ltd. . ! .
:l:;n:ppjm the abo provisions, it i evident that Mr. Pikachy i
be liable to compensate for its loss.

ve stated
Excellent Ltd.
— ppE “d sarees on credit of her husband fron,
Fgmmwmwmw later demanded ﬁ!‘?’_&mou;nt- from ]'lt
:h,mg- m‘._-.!'m'g.’ ania, He refused to pay then same alleging that gp,
] o . m&emsmwﬂmmﬁleﬂasmgama
Singhania for ut. Decide in the light of provisiong
the Ludlian Contract Act, 1872, whether Lalityam Sarces would succeed,
Ans. Hint:-In case of husband and wife who are cohabiting, wife can be r,.
garded as the agent of the husband and has an implied authority to pledge he,
husband’s credit in respect of the necessaries of life purchased by her provideg.
# the husband has not expressly forbidden the wife from buying goads
on credit ; .

¢ the goods bought do not éenstitute necessaries of life

¢ husband has given to the wife sufficient cash to buy goods & the said fact

is in the seller’s knowledge
# the creditor had been expressly forbidden by the husband not to give

credit to the wife. )
In the given case since none of the above conditions is being met, Mrs. Singhania
has the right to pledge her husband’s credit for the purchases made by her and
therefore Lalityam Sarees can rightfully recover the amount from Mr. Singhania

1Q.19 Balu of Delhi sends his servant Dutta to buy certain goods for him,
;:lu it froqm mfhm he pays for the goods, On another occasion
i gain sends Dutla to buy goods and gives him' sufficient amount
Dutta, however, buys goods on credit instead and runs
: s of to pay for the goods to Jadhav? Decide giving the
. ) h mwkﬂlkm:- i !
that 2 oerra‘;n perso:di:’ ?3' his conduct or statements, induced others to believe
it. Thus, agency by esto s}ggmt, he is estopped from subsequently denying
implied represeatatiin Ep:h is created when a principal through an express of
to believe that a certair e Il's, affirmative conduct Jeads another person
T person is his agent whereas he has no Leal authority

ﬁ:l;ﬂ)ment to Jadhav.

(o theisale. The
4 the bidder. e
from to Anuj, becomes insolvent. Anuj claims the sale proceeds.

_ ishank, before accounting for the procseds and remit. |
g the same becomes insolvent _
from Dharma. Comment on the validity of actions of
{°f the provisions of the Indian Contract Act, 187 fel
Ans. Where an agent hf)lde express or implied authority to name another
rson to act for the principal, in the business of agency, has named another
person accordingly, such person is not a sub-agent but an agent of the principal
for such part of the agency as is entrusted to him. Thus, a privity of contract
exists between the Principal and the Substituted agent,

Therefore, a substituted agent:

# is appointed by/ named by the agent under the control of the principal

# heisresponsible to the principal i.e. he can be held liable by the Principal

¢ original agent is not liable for the conduct of the substituted agent if the

original agent has taken due care in his appointment

# he can hold the principal liable for remuneration
Further incase where a person holding certain expertise is appointed or named
by the original agent to act for the principal in the business of agency then such
a person is generally appointed in the capacity of a substituted agent.

In the given case the original agent Dharma appoints Nishank, an auctioneer
. ion for Anuj, his principal. Nishank

of repute to conduct sale of goods by auct : ittin,
[;Cmves the proceeds of auction sale but becomes insolvent before remitting
€ same,

:hus, applying the above stated provisions it is e\dridem tat Ei:ham?l:jml ;::r;
PPointed i ity of it nt and Dharma the i
in capacity of a substituted age ent as he has appointed

exercised due care and diligence in his appointm not be held
2 Person of repute to conduct the auction. Therefore, Dharma
for the proceeds.

ble by Anuj. Anuj can only sue Nishank
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* the business of agency,
have the samc_Pa}egal con

by the principal ‘:  fraud or misrepresentation [g

. re 15 . agent’s ira ; AL -

i rnndpalsmhambﬂ:rg::;uo: or fraud by agent,whlle' actingin the g
238]: ‘?nl" of ggpmcy shall have the samé effect as 1tsucp MiSrepresey

of business d had been made, or committed, by the PﬂnClpaII. himsey
+ principal shall incur liability for the sam< to the third p .

and the princip by the agent, in matters whig

h : d
owever, an misrepresentation of [Tatt tter
gll outside riz scope of his authority, shall not affect the Pm‘-‘lpal e

shall not make the principal liable to tl_1e 1hird party.

ween the principal and third par;

L :
shall, as be it had been given to or obtaineci
Nt

sequence as if

T

Ans. Agent’s authority inan emergency (Section 189 of the ]rlldis.n Contract Act,
1872): Anagent hasauthority, in anemergency, to doall such acts for the purpose

is pri .= a5 would be done by a person of ordinary
der similar circumstances and such acts shall

prudence, in his own case, un .
be binding on the principal provided following conditions are complied with:

(a) It was not reasonably possible to get the principal’s instructions;
(b) Thereexistedanactual commercial necessity fortheagent to act promptly,
(¢) The agent had taken all reasonable and necessary steps to protect the
interest of the principal; and :
(d) The agent acted bona fide in the interest of the principal.
In 'hf’ given case, Arun, the agent, was transporting apples — perishable goods
for his principal, Santosh. Due to heavy rains, he was stranded for more than
5 days which created a commercial necessity for him to act promptly, with the
intention of protecting Santosh from losses.
Thus, applying the ab:fvc stated provisions, it is evident that Arun acts inan
emergency as a man of ordinary prudence, in a bona manner to proect
Santosh &w;]m nl;lts which results in creation of agency ]{iﬁ]ﬁcessit}r and hence
Santosh will not succeed against him for recovering the loss provided all the
above conditions are complied with. = i

gnow
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e Vo,
19 m account, as nO AgEnt 18 Permitted to put hi
his 2 lerest conflicts with his duty. If an age

his ! the consent of the principal, the princi

clain from ﬂse 3ige“t!:1_1)' benefit whi

: an agent deals on his own accoun
m;aui:e;ation. Further, i.f an agent desirest;iohgeiillﬂm be entitled to his
et full and _I':rank disclosure of all the material ¢ ﬂ_ODOunl,_'he'mus‘
Jedge and obtain the consent of the principal, reumstances within his

i dea].sm in the position where

e on his own account with-

c]f may repudiate the contract or
he might have obtained. Further,

o given €ase the agent Mr. Sharma, instead of buyi 1 :
inthe € e, Malhotra, buys the same in the A T e
o his own accotnt and earns a profit of 10 crores. g

Thﬁg. applying the above stated pl_‘m’isions tothe giveri case, it can be

{hat Mr: Sharma, lh; agent, haih violated his duty and dealt onﬁ uu;q;isﬁ?
Malhotra can choose'to either repudiate the contract i i

;dlr(} crores from Mr. Sharma, orclaii damages of

]

i = m s . M
Ans. Hint:According to the provisions of section 184 of the Indian Contract Act,
1872, as between the principal and a third person, any person, even a minor may
become an agent. But no person who is not of the age of majority and of sound
* mind can becomie an agent, so as to be responsible to his prmmpaL Thus, an
incompetent person on being appointed asan agent canbind the principal to the
third parties by his acts, but cannot be held liable by the principal for his acts.

Thus, in the given case, Sonu gels a good title to the goods. Monu is not liable
10 Anand for his negligence in the performance of his duties. '

! ty to conduct the business of n.gerlcguw co gl with the insiruc-

'T'_?swﬂns [Sec. 211]: The agent is under a cuty ¢
ons of the principal. The instructions of the princt

pal must be literally com-



